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Abstract

This study aims at evaluating the effectiveness of the current legal framework of Iraqi
air environment protection by identifying the many challenges confronting this framework
and the obstacles which impede appropriate enforcement measures. One ohtissuraiis
the overlap in Iraqgi environmental laws which present judges with conflicting regulations as
well as penalties which inadequately reflect the severity of the damage resulting from wilful
breaches of the law. Conflicting laws also lead to lepgtlelays in rectifying the
misdemeanour and in limiting the damage being caused to the environment. The study
reveals that inadequacy of enforcement frequently arises from current environment laws
being subsumed by general law which lacks a specific fosugntemporary environmental
realities.

The study aims at assessing the extent to which current criminal law provides an
effective system for protecting the environment from air pollution crime and whether its
current provisions are appropriate fbe prevention and sufficiently punitive as a deterrent
for the level of environmental crime committed.

Two principal issues are considered; first, the current criminal sanctions are critically
evaluated to determine their effectiveness as enforcement instsiraed alternative
enforcement tools are considered; second, in those situations where criminal sanctions have a
role to play, the thesis considers how their application can be improved to protect the
environment.

The study concludes with the observatibiat Iragi environmental criminal law is
principally directed towards deterrence and considers alternatives to criminal penalties which
may be more effective for protecting the environment. These alternatives may be preferable
to current dependency on corand and control which is the prevailing default approach. The
imposition of criminal sanctions would then become more effective through being reserved
for the most serious breaches.

The thesis adopted a qualitative research approach of a doctrinalwhicinedid not
entail an empirical method but relied on the collection of data from primary and secondary
sources.

This thesis can maka positive conibution to bridging the gap ienvironmental law
formulation and also contribute tbe specifically toan environmental criminal law of air
pollution reform in Iraq, an area that has received comnipgaha little attention to date.
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CHAPTER ONE
INTRODUCTION

1.1.Introduction

Over recent decades, the people of Irag have suffered from many disastrous events,
both natural and mamade. It was the latter type of catastrophic events which have had the
most adverse effects. These included isolation from the international commuueity a
economic sanctions, wars and reckless political decisions. As stability has begun to be
restored, a major concernaslamage that has been caused to the environment. Protection of
the environment has become an urgent issue for Iraqi people, as individuals, as communities
and also athegovernment level.

To halt the deterioration of the environment, various strategeesequired but these
strategies can only be effective if they are supported by a robust legal, legislative and
executive framework, an effective judicial and executive authority and procedures for
ensuring that environmental laws are enforced.

Responsibity for protecting the environment is shared across a variety of institutions
in a hierarchy which includes the Ministry of Environment (previously) the Ministry of
Health and Environment (currently). This hierarchy of government institutions has many
amsand objectives which includes the sustaine
implementation of environmental protection regulation by means of a compilation of laws
that are, at best, only partially integrated.

This hierarchy includes: théinistry of Environment (MoE), the Health and
Environment Committee in the Parliament (HECP), the Environment Protection and
Improvement Council (EPIC), the Environment Protection and Improvement (EPI), the

Environment Protection and Improvement Authorily Kurdistan (EPIA) and the

! Iraq Ministry of EnvironmentThe National Environmental Strategy and Action Plan for 120137 2017)
XI <www.natureiraqg.org/uploads/9/2/7/0/9270858/1_en.pdf> accessed 29 January 2018
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Environment Protection and Improvement Councils in the governorates (EPICs). The aims
and objectives for integrating these bodies have, however, been only of limited success to
date, being confined mainly to licensing controd amonitoring of compliance with the
conditions of the licence.

Thus, despite the existence of a framework of environmental laws, albeit in need of
closer integration, compliance with these laws and public support for them still leaves much
to be desired.

Laws and regulations are the expressions
into practice their aims and objectives as well as ensuring compliance with various
international agreements, conventions and covenants to which the Iraqi Governnis@rhas
a signatory. However, these laws are in need of review and reform as well as closer
integration. Additionally, attention needs to be paid to effective measures for enforcement of

legislation?

1.2.Statement of Problems

Iraq is a developing country witrowing air pollution problems. Air quality is poor
in all parts of Irag. The most severely affected are thedaiVering industrial urban
territories, (for example, Basra, Kirkuk, Baghdad and Baiji) where there is a mix of: gas
flaring, oil refining enanations, industrial discharges (particularly chemicals and concrete),

power generation emissions, traffic fumes, waste pollutasush as burning of solid

2 Iraq Ministry of Environment (1) 21-22
3 .

Ibid
Y. Wy Tpy K HOFFMY IOF & HukESFHE e S 3IOPUDIPRINOROGRE TusrFT | BIOGPWY TRCOTIGE | FypKiFC
2 0 ) QAl-Budairi Ismail and Ibrahim Hawra, Legal Methods for Protecting the Environment from Pollution,
Comparative Studylournal of the Jeweler of Legal afwlitical Sciences(2010)88]
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remnants and trafficking of toxic waste and hazardous chemicals, including the storage of
these dagerous chemicals and trying to get rid of them illegally.

Additionally, individuals or institutions have established industrial or oil installations
near the cities, which are devoid of the most basic means of environmental safety. It should
be noted thiathese installations have contributed to the spread of toxic dust and discharge of
toxins into the aif

Elevated pollution levelshave been associated with a number of health issues,
including heart disease and lung carfcer.

All the abovementioneddestruction of the environment happened even though Iraq
had mechanisms in place to combat and control air pollution. These problems became more
widespread because of the weak deterrents and ineffective enforcement in environmental
legislation against viattors®

To impose legal protection from air pollution, the pollution must be from a human
source. By acting in this manner, pollutants resulting from nature activities, for example,
volcanoes (the subject of another science) are not being consideredasbe for confining
protection to human activities is so that it can be determined who is responsible for approval
of necessary follovup against polluters, and what norm is adopted to identify the extent of
damage to the aff.

Despite the multiplicity oflaws related to environmental protection in Iraq, those

were characterized by namomprehension, lack of consistency, dispersion and weak

® Fadi M. Doumani "Cost of Environmental DegradatigrEnvironmental Economic Seri®3 Ministry of
Environment of Iraq (2012).9.

®Nature Iraq, O6Chal be mgNatudeFaub@4)3-4 aqds Envir

" 06 Br Fleay Air Quality in Scotland Scottish Parliament Information Centre: Scottish Parliament
Information Centre (2016).1.

8 Birgit Lode, SchénbergePhilipp and ToussaintPatrick. "Clean Air for All by 2030? Air Quality in the 2030
Agenda and in Internatiah Law." Review of European, Comparative & International Environmental 28w
(2016): 2738.

? |bid.

1% World Health OrganizatioriThe world health report 2000: health systems: improving performaneld
Health Organization, (2000)10; World Heal®rganization (WHO). Air quality guidelines for Europé
(2000)14



prescribed criminal sanctions, which vary according to the gravity of the environmental
crime.

Environmental law in Bq suffers from a shortage of compliance and implementation.
This shortage still has prominence as the penalty for not complying is insufficient and victims
do not get sufficient compensation, also environmental crime some time attracts a civil or
administative rather than a criminal punishméht.

The preliminary question that has to be decided relates to the use of criminal sanctions
in enforcement and what can criminal sanctions achieve that cannot be achieved by, say, civil
and administrative laws? It isecessary to consider why regulators would use criminal
sanctions. This subject will be covered in chapter five.

In this regards the Iragi Penal Code does not foresee any provision expressly
punishing environmental damage or pollution; nevertheless,ghel Eode contains various
provisions which, although not directly connected to the protection of ecological values, can
be used where a damage to the environment occurs (for instance, Article 491 related to
endangering other persons; Article 497 concernimvoluntary offences against life or
physical integrity of the person).

The environmental law introduces rules applicable to the different environmental
components and contains provisions punishing the infringement of the-ademt®ned rules
with criminal sanctions. Except cases that directly punish environmental pollution (for
instance, the Law on the Protection and Improvement of the Environment, No. 27 of 2009),
these provisions are mostly accessory to the administrative rules and consist intdailing
comply with an administrative decision or an administrative regulation.

Having recourse to criminal law can have certain advantages including the deterrent

effect which public exposure of a criminal conviction might attract. The stigma attached to

M 5014. pFCN? wlesfpt : ®FOMIOF . ap f[ABlanabiL&yla begal 8agoyiondOF 23 H A9
for Environmental Pollution: A Comparative Analysisaq: Baghdad University. (2014).15 translated from
Arabic to English by the author]



conviction for a criminal offence is likely to be much greater than for a civil and
administrative conviction.

The result is that imprisonment is almost invariably only a criminal sanction and is
not available as an administrati civil sanctios, and the ralisation that monetary
sanctions are insufficient to inhibit pollution of the environment leads to the inevitable
conclusion that environmental regulations can only be enforced by a system that is not
dependent only on administratiee civil sanctions ath that this system must be the criminal
law.

The enforcement of environmental laws in Iraq achieved either by means of command
and control mechanisms for example, criminal and administrative measures or through
alternative mechanisms such as regulatorgivok measures.

Where environmental harm is concerned, though, the majority of environmental
violations do not end in criminal charges or penalties, but are dealt with in ways that are
regulatory, civil, or administrativé

Whereas criminal measures amed at punishing those who occasion environmental
har m, admini strative measures are aimed at
and, where they have breached it, to remedy

Many environmental offences would be mshental pollution often occurs, for
example, as a side effect of production and to save costs.

The significance of this view is that, other than for those environmental offences
which give rise to societyos mor arketribationnd e mn a
may be regarded as a legitimate justification for invoking the criminal law, criminal sanctions

are used in response to all other environmental offences as a déeteffethie criminal

2 Avi Brisman and SouttNi gel .-St"aéglei fBi ssol utiond, Infantilizatio
Implications for Deresponsibilization, Denial and Environmental kidlYoung23.3 (2015): 20221.

13 Duncan Chappell and Norberry Jennifer "Deterring polluters: The search for effective
strategies. UNSWLJ13 (1990): 97.



sanction is used for the purposes of deterrence, thasdbat the offender and the general
public are to be deterred from committing environmental offences. These two purposes are
encapsulated in the ideas of special or specific deterrence (deterrence of the individual in
question) and general deterrencetédence of society at largE) Effective enforcement is
important when deterrence is the goal, and the public must be aware of penalties being
ut i | i s altinatslyi, one @nndt fear what turns out to be a paper thfdatoreover,
laws that are notref or ced promote O6cynicism and disre
c r i mi n'AAtthd samvedime, it is important that the threatened penalty corresponds with
the harm sought to be prevented. If relatively minor offences are punished by heavggqenalt
this will lead to disrespect for the law, especially in a society where there is a perception that
6real 6 criminals are either avoiding arrest
leniently by the legal system. On the other hand, if pe&salire too low, the goals of
deterrence will be undermined, especially in the case of corporate offenders. As Lazarus
S u g g eabgerst ,the possibility of criminal sanctions, particularly those directed at
individuals, companies may view sanctions foratio environmental laws as mere costs of
doing business'’

The default enforcement measure for different spheres of law has traditionally been
criminal sanctions such as fines or imprisonment. In relation to environmental law the
situation is no differemt® Although legal opinion is that a criminal sanction plays an

important role as a deterréhb ecause it Obrands the offende

4C Reasons"Crimes against the environment: Some theoretical and practical cone@nins.'LQ 34 (1991):
86.
5 Susan L Smith "Doing Time for Environmental Crimes: The United States Approach to Criminal
Enforcement of Environmental Laws€Ehvironmental and Planning Law Journg2 (1995): 168168.
16 sanford HKadish. "The crisis of ovetriminalization."The Annals of the American Academy of Political and
Social Scienc874, no. 1 (1967): 15170.
" Richard JLazarus "Assimilating environmental protection into legal rules and the problem with
environmental crime.Loy. LAL Rev27 (1993) 867.
8 M Kidd, Paterson A and Kotzé L. "Criminal measuré&terson A and Kotzé LJ Environmental Compliance
?gnd Enforcement in South Africa: Legal Perspectives (Juta Cape Town (2009): 246265.
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criminal and provides for punishment, including imprisonment, which cannot be imposed by
any other mean & .

In Iraq the principal types of penalties are either imprisonment and/or the imposition
of fines. The period of imprisonment is typically 1 to 3 months and can only exceed 6 months
in extraordinary situations. More common is the imposition of findgchvrange from 1
million dinars (£617) to a maximum of 20 million dinars (£12,333).

One meaning of thaltimum remediundoctrine would be that recourse should only
be had to criminal law when other forms of legal action are fruitless and it may waliebe t
that, while there are convincing reasons in theory for the use of criminal punishments, it is
possible for civil law sanctions or administrative fines to deal satisfactorily with some minor
licence condition violation that the company has committea éveugh it operated in good
faith >

According to Alaa Abdul Hadi, the reason why criminal conviction attracts social
stigmatisation to a greater degree than an administrative penalty is that the former requires a
greater burden of proof and consequentBager reliability in terms of actual proven gdiit.

In the literature a number of reasons are proposed to justify why criminal law is more
effective in controlling certain externalities. One reason put forward is that civil law is not so
effective in intenalising harm. This is because civil law, in general, and tort law, in
particular, does not offer the victim adequate redress for the harm which has been incurred.
Civil law lacks the capacity to adequately compensate the victim for the injury sustzaned.

example, no level of pecuniary compensation can ever redress the loss of a limb as the victim

2723 2007 b.pwrFt BIh DB m tyr P AQFy [futtdli Fathia, CrimeSociety and the Offender,

Jordan 2002, p 192]2 8 ¥ _2 0.0 Gy »7RrMUEIQFEy Y HOF B Bl Tt b fOF 61 f K1Fv P 0& vCir HAB

Gohary Mohamed et alSociology and Social ProblepfSairo, Al Omrania Press, 2000, p287].

2 Law on the Protection and Improvement of the Environment No. 27 of 2009 art 33 & 34
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can never be restored to theirfmgury condition. Thus, although the injury did not directly
result in pecuniary loss, the ngecuniary loss is substariticEven so, the pecuniary
compensation awarded under civil law is frequently too low to serve as an effective
deterrence from an economic point of vigWFor this reason, some commentators have
argued the principal aim of criminal law in such situationsnag compensation but
deterrencé?

There are, nonetheless, several points against the use of the civil law for realizing
pollution control objectives. Perhaps the most passionately argued is that the civil law does
not effectively communicate the nature dfe evil associated with environmental
wrongdoing.

Administrative penalties sometimes called civil penalties are another type of
administrative measure. In general, these are monetary penalties imposed by the regulator,
without the intervention of the cas. Administrative penalties have been described as a
hybrid sanction, as they have both criminal and civil law elements. The resemble criminal
law fines because they are financial and punitive in nature, but the process in which they are
imposed is civi”® Given the lower standard of proof required for administrative penalties a
balance of probabilities and the stigma and coercive nature of criminal prosecution,
administrative penalties should be used for environmental law violations that are not
egregios enough to warrant criminal prosecutfon.

In principle, a monetary sanction can be both administrative and criminal
administrative agencies are unable to impose sanctions of -enooetary type (such as,

imprisonment).

2 Michael GFaure Compensation of nepecuniary loss: An economic perspectina, 2000143-159

% RobertCooter "Prices and sanctionsColumbia Law Revie84, no. 6 (1984): 1523560.

% Abdulkadhim, Asmaa"Air Pollution and Its Governing Legal Adminiative Mechanisms in IraqJL Pol'y

& Globalizatior62 (2017): 82.

" Laura J.Kerrigan, ,and others"The Decriminalization of Administrative Law Penalti€s/il Remedies,
Alternatives, Policy, an€onstitutional Implications.Admin. L. Rev45 (1993): 367.European Committee on
Crime Problems the Contribution o€riminal Law to the Protection of the Environment (1978):17.
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The fact is, though, thamprisonment is an unusual response to crime against the
environment, so that while the deterrent effect may be significant, it is unlikely to occur very
often since sentences of imprisonment are so infrequently imposed for environmental
offenders?®

The result is that imprisonment is almost invariably only a criminal sanction and is
not available as an administrative sanction, and the realisation that monetary sanctions are
insufficient to inhibit pollution of the environment leads to the inevitable cociuthat
environmental regulations can only be enforced by a system that is not dependent only on
administrative sanctions and that this system must be the criminal law.

In principle, financial sanctions can be criminal as well as administrative. In the
absence of other factors, administrative procedures are preferred as being much less costly
than criminal procedur es a radministdative penasladgt at i v e
be the result of fairly simple procedures where the threshold of israsually quite low?*

There are two significant reasons why administrative law is not able to replace
criminal law totally.

The first is that, as environmental pollution is, in practice, usually detected only
rarely, any sanction likely to deter it wouhave to be extremely high. The fact that it might

well be so high that the offender could not afford it would make it less useful. There is also

% carole M. Billiet, and RousseauSandra. "How real is the threat of imprisoent for environmental
crime?"European Journal of Law and Econom&&2 (2014): 18398.

% Michael G Faure, Koopmansingeborg M., andOudijk Johannes C"Imposing criminal liability on
government officials under environmental law: a legal and econamatysis."Loy. LA Int'l & Comp. LI8

(1995): 529.

®The ex padmisistraticependllay may be conf usi ngpenafb syrmen ywhmu s owmis
&riminald . In the Iliterature, this notion iloritessmpose t o r ef
penalties.

31 Anthony Ogus andAbbot Carolyn. "Pollution and penalties&h introduction to the law and economics of
environmental policy: issues in institutional desigémerald Group Publishing Limited, 2002. 4836;
Anthony Ogus, and Afot Carolyn "Sanctions for pollution: do we have the right regimé®irnal of
environmental lawl 4.3 (2002): 28298.



the fact that environmental pollution is often by corporations, and they are almost always
subject to limitediability. *?

The risk is that the entire assets of the company may be insufficient to meet the costs
arising from environmental pollution. This would also be true in criminal law, wheree
again, to counterbalance the effect of the low rate of detettt®optimal fine would have to
be very high and might well exceed the firm
opti mal monetary sanction for deterrence 1is
the necessity of nemonetarysanctions, including imprisonmetit.

It follows that, despite their advantage of lower administrative cost, financial
sanctions should only be preferred where the risk of insolvency can be managed. Also to be
borne in mind is that, since the threshold agfris lower, the likelihood of an administrative
fine being imposed is considerably greater than the likelihood of a criminal fine, so that it is
not necessary for administrative fines to be as large as criminal fines (a possible solution to
the problem binsolvency)**

Let us not forget that one of the reasons for the introduction of criminal law was the
low rate of detection. Couple that with the insolvency problem and it is possible to
understand why the need for criminal sanctions will not be removaglys by the
introduction of punitive damages to increase the amount of compensation. In fact, insolvency
problems arising from monetary sanctions can have the effect of making the person
responsible for environmental harm proof against judgement, salébtatrence can often

only be achieved through sanctions that are not monetary in nature. Administrative

32 Henry HansmannandKraakmanReinier. "Toward unlimited shareholder liability for corporate tortale
Law Journal(1991): 18791934; Wouter HFM CortenraadThe corporate paradox: economic realities of the
corporate form of organizatiorSpringer Science & Business Media, 2012.

¥ Abdulkadhim, Asmadgn 26) 82.

3 Michael Faure "Environmenal crimes." (2009)330-333
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proceedings cost less than criminal proceedings, but criminal proceedings (with professional
lawyers in charge of investigations) can be a lot morerately

This matters because the purpose of criminal law is not just the application of optimal
sanctions against the guilty but also the avoidance of punishing innocent people, which is
d e s ¢ r i theggdal oiredudiion of error cost® Error cost is, kearly, much higher when
there is a possibility of serious sanctions including imprisonment, rather than only monetary
sanctions, and so it is understandable that the choice of less costly administrative proceedings
is made whenever a wrongful convictioowid not lead to too high an error cost. It can also
be argued that avoiding punishment of the innocent is also a goal of administrative
procedures, notwithstanding the lower standard on which they operate, and this explains why
administrative law is usenh cases where effective deterrence is likely to result from fairly
low penalties’

The literature therefore holds out a fairly straightforward policy lesson, which is that,
where fairly modest sanctions are likely to deter environmental polluters, using
administrative solutions is justified, but where there is a combination of a low detection
probability and high social harm coupled with high potential profit for the polluter, the need
is for a more severe sanction and criminal procedures, though expenaivée justified to
reduce error costs.

In general, Iraqi laws are currently ineffective in deterring acts injurious to the

environment. Deterrence tends to operate differently for small and large scale perpetrators.

35 i

Ibid
% Thomas Miceli. "Optimal prosecution of defendants whose guilt is uncertaih.Econ & Org.6 (1990):
189.
37 Michael Faure (184) 326.
3 RogerBowles FaureMichael, andGaroupaNuno. "The scope of criminal law and criminal sanctions: An
economic view and policy implication8.J our n a | of 358(2008)n38A1IKoci ety

11



Large corporations are less detert®d financial penalty than by adverse negative media
portrayal unless such financial penalties are seVere.

On the other hand, smadtale polluters are less deterred than larger scale polluters,
because of the scarce amount of the penalty is impesattl not deter them from shifting
their operations to other pursuits due to the greater flexibility they enjoy, even to the extent of
geographical relocation. This may result in convicted individuals evading their penalties as
they can disappear and béfidult to trace.

In this regards there is no definition of environmental law in Iraqgi law, nor are its
elements identified’In fact Iraq is among those countries that has yet to enact a law that
defines the environmental crime and its elements, becaesdrahi legislature does not
distinguish between environmental crime and other modern crimes and therefore has the
same elements, which include the conduct or the behaviour criminalised by law; the
criminal's knowledge that his conduct or behaviour is iorifrand the criminal's intent to
commit the crimé?

Finally, for an above explanation this is the reason for why the enforcement of

environmental law criminal is such a problem in Iraq to protect the air environment.

1.3.Research Purpose and the Significamc

Thisresearchas a piece of legal research because it does not stop with the analysis of

air pollution problem and sources in Iraq, but it sheds light on why even the current

39 Not to mention the matter of estimating environmental damages, particuldaHg tase of natural resources.
Normally, in environmental offenceper se criminal law waives exact assessment of damages to the
environment.

©9019BDTwWlkPE B Oy FURY hidLTEHDR W y3 KOMGE I rROAT PBIB-Awaji Mustafg Criminal
Responsibility in the Economic Enterprid¢ofal Foundation 1980) 90; translated from Arabic to English by the
author]
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inadequate legal regime in Iraq has failed to provide the level of proteatiovell as why if

other factors, such as issues of enforcement or implementation of Iraqi legislation, are not
urgently addressed more robust or stringent legislation might fare no better and is also likely
to fall short in ensuring that the air environrhenadequately protected.

On the other hand, if somebody in Iraq emits pollutants into an air, that person must
comply with standards provided by regulations in terms of the Law on the Protection and
Improvement of the Environment, No. 27 of 2009. Thstmndards set down maximum
permissible levels for various substances in the atmosphere.

If the person fails to comply with these standards, should he or she be prosecuted for a
criminal offence? Alternatively, is there another way by which the transgnessio be
addressed?

This is the sort of question that has been faced by regulators since environmental law
began to burgeon. Traditionally, the usual mode of enforcing regulatory provisions, including
environmental legislation, has been thecsal | e danddc oaaimd contr ol & mo
approximates the Austinian vision of law as a series of commands backed up by threats. The
law may, for example, provide that nobody may litter and back up this prohibition by
providing for a certain penalty (usually fine arprisonment) for contravening the provision.

According to this approach, the producer of atmosphere who breaches the Act
regulations in the example above should be proseétited.

The question of the enforcement of environmental law is not only of academic
interest. Despite the growing number of environmental laws, particularly in Iraq and other
developing countries, there is frequently aired discontent with the apparently lax way in
which they are enforced. This is the principal impulse behind this thesisdroenforcement

of environmental law be made more thorough? If the reason for lack of enforcement is a

“3 Keith William Diener. "A Defence of Soft Positivism: Justiaed Principle Processes." (2006}.5
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combination of lack of political will, lack of resources and similar shortcomings on the part
of the regulator in a particular jurisdiction, there ig aolot of scope for improving the
situation by amending the law, which would render a study such as this of little practical
usefulness. If, however, the way in which the law provides for enforcement is cumbersome,
time-consuming and thereby amounts tadigincentive for regulators to use it, then an
analysis of how to improve the enforcement provisions of environmental legislation is a
fruitful exercise.

Nevertheless, many countries have utilised civil or administrative sanctions to
encourage conformityotenvironmental laws, because having a wide range of sanctions is
often considered more effective than the traditional penal sanctions of fines and
imprisonment. Yet, the concern about the increasing number of more serious cases of
pollution has increasetthe urgency of law reform to increase the deterrence effect by means
of fines more commensurate with the seriousness of the crime. These reforms assess the
effectiveness of administrative and civil laws in the past. Innovative approaches to sanctions
include exposure to adverse publicity, confiscation of proceeds of crimes, redress mandates,
enforcement measures such as temporary cessation of business activities, complete shutdown
of business activities in the most serious cases and unpaid service vatbomtmunity.

Administrative sanctions are common in many countries. These can include pecuniary
fines or seizure of proceeds of the illegal activities and orders to pay compensation. Also
included are orders to clean up and the limitation or completeetamon of licences to

practice. Similar sanctions are available in civil law as remedies.
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1.4. Research Aim and Objectives

The aim of this study is to examine the enforcement of the environmental criminal
law of air pollution in Irag in ensuring theghts to a clean and healthy environment as
specified under the Iraqgi Constitution.

This study is also premised on certain objectives which include:

1 To examineghe environmental problems caused by air pollution in Iraq,

1 To critically analyse the existingnvironmental laws and related provisions of
air pollutionin Irag legislation

1 To discusghe types of sanctions imposed on pollutersaqi legislation

1 To evaluate the role for environmental criminal law in the enforcement of air
pollution crime andhe purpose it achievesd

1 To review thestrengths and weaknesses of using criminal law to enforce

environmental law and alternatives to the criminal sanction.

1.5. Research Questions

The principal research question addressed in this thesis is the enforcement of
environmental criminal law in Iraq is sufficient for dealing with air pollution?

The subquestions to be answered in achieving the goal of this research are as follows:

SubQ1:What is the actual environmental air pollution status in Iraq?

SubQ2: Is the currentenvironmental lawsin Irag adequate for achieving the
protection of the environment from air pollution?

SubQ3: Are the penalties for air pollution offences adequate?

Sub-Q4: What are the alternative penalties which should be consideretk&bing

with offender®
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SubQ5: Are cri minal sanctions against pol | i

Iraq environmental law of air pollution?

1.6. Research Methodology

This thesis adopts a qualitative research method of a doctrinal nature. Qualitative
research is essentially an interpretative approach to understanding a phenomenon in which
the author is intimately involved Thi s research begins letert h a
| awd methodol ogy. This means that part of t
regulations under the environmental laws and their rational coordination or else their
disjointed nature by examining the issues, the words used in formutagngws and the
range of interpretations made possible by the words used. In adopting this approach, note is
also made of scholarly opinion. Thus, the author can critically analyse various meanings,
their underlying principles and implicatiof7s.

Thus, byadopting a doctrinal research approach, the author is embarking on a purely
theoretical research that consists of either simple research aimed at finding a specific
statement of the law, or else aiming at legal analysis with greater complexity and depth.
Essentially, itisalibbralpp ased research that sets out to f
legal issues or questiofis.

Nevertheless, this study is not interdisciplinary and merely confined to answering the

research questions from a wholly legalrgpesctive; rather the research utilises a set of

“pParkerl an, 6Qualitative Researchd in Peter Banister, E
(eds),Qualitative Methods in Psychology: A Research G@e 1994) 2.

> SalterMichael and Masonlulie, Writing Law Dissertations: An Introduction and Guide to the Conduct of

Legal ResearclPearson 2007) 49.

“® Terry Hutchinson and Duncan Nigel. "Defining and describing what we do: Doctrinal legal resBexakiri

L. Rev.17 (2012): 83Emerson HTiller and B. Crosdrank "What is legal doctrine™w. UL Rev100 (2006):

517; KhushalVibhute and AynalemFilipos. "Legal Research Methods. Teaching Mateti§2009).6;Jain, S.

N. "Doctrinal and Nordoctrinal ResearchNew Delhi, India(1972).487
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interpretative tools and methods in order to assess a particular area of .fAd terefore,
the thesis does not embrace any strong interdisciplinary aspects as this would expand the
parameters of the thaesbeyond the scope of what was intended and would render the thesis
difficult to defend?®

Accordingly, the research is not empirical in nature but relies on the analysis of data
collected from primary and secondary sources within the remit of a doctudsgl s

In carrying out the legal analysis, this research shall cover primary sources by delving
in-depth into the legislative instruments governing the Iraq air pollution and environmental
protection. These will include inter alia the Iragi Constitutior2@®5, Law No. 27 of 2009
on the Protection and Improvement of the Environment, the Consultative Council for the
Coordination of Policies and Programs that Affect the Environment No. 1/2005, Law No.
37/2008 on the Ministry of Environment, Regulation No.f42012 for the Protection of
Ambient Air Quality, Instruction No. 3/2012 on National Emission Standards, Law No. 89 of
1981 on Public Health as amended, Oil and Gas Law of 2007 and 2011, Civil Law No. 40 of
1951, Penal Code No. 111 of 1969(amended in 2@bd) International Conventions and
Treaties on Environmental Protection Approved by Idaqaddition, include some laws
which are now outdated and no longer valid. In comparing these laws to the current
legislation, the focus will be on those elementtheforiginal laws that have been revoked or
amended by the Iraqi legislator to better align with current realities.

In addition to the primary sources detailed above, this study also extensively analyses
Iragi environmental reports as well as consideriegoadary authorities which provide
insights into the environmental protection issue. Recourse is had to legal articles, journals,
practitioner books on the subject matter in question, news reports, general articlediaed on

resources.

“VickDougl as, o6lnterdisciplinaryl&Sod63ta85.e Discipline of
“8 Terry Hutchinson and Duncan Nigel 46) 83-84.
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Where the authorefers to Arabic language materials, he relies on the official,
unofficial, or own translation. The Iraqi laws on which the present author is reliant are
available in English versions under official translation. With regard to the Civil Code No. 40
of 1951 the Penal Code No. 111 of 1969, the Law on the Protection and Improvement of the
Environment, No. 27 of 2009 the present research will adopt a copy of the official English
translation that is available online at the homepage of the Iraqi Governanceiliuaamy L
Iraqgi Parliament and the Iragi Official Gazette. With regard to the Iraqi Permanent
Constitution 2005, the research will adopt a copy of the official English translation that is
available online at the homepage of the Iraqi governfiient.

On theother hand,n case of an absence of environmental cases before Iraqi courts,
the studywill rely on case law collated from other legal systems that are similae taqi
legal system for instance. This is not as a comparative measure but as aromdgébi how

the provisions can be interpreted in practice. It would add evidence and depth to the analysis.

1.7. Research Limitations

A major barrier which faced this study was the lack of Iragi sources and also some
linguistic problems because the mé#yof documents has to be translated by the author from
Arabic to English.

This study was also challenged by the scarcity of materials in terms of academic
discussions on this issue, particularly those relevant to the Iragi context. To the best of the
auhor 6s knowl edge, there is no study on this
A wish to contribute to the knowledge of literature in this area also functioned as one of main

reasons for undertaking this study and so, while the study has catedrnin inclusion of

9 The homepage of the Iragi government, available ktpg/www.cabinet.ig/default.aspxaccessed 20
November 204.
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information that is both accurate and current, attempts have also been made to include
developments of particular interest.

In spite of it being important to gather data from primary sources, gathering evidence
does have drawbacks whicieed to be countered before research is carried out. In terms of
documentary sources, ptgal decisions, access to investigations reports, and decisions on
sentencing can be troublesome if databases are unavailable to the public which can be used to
get and choose criminal cases of relevance (with the exception of decisions of the Supreme
Criminal Court) or different judicial file access.

Gaining criminal file access in Iraq requires authorisation from the Domestic Court
Archives. Access to archive dadad choosing cases of relevance from the judicial archive
takes a long time to be approved and can be impractical. This is because only limited access
to criminal files in district courts is available and documents not infameat and criminal
documenrdg regarding crimes related to pollution can be recorded under other crimes (e.g.

forgery of public deeds, corruption, and economics).

1.8. Contribution to Knowledge

The goal of this research addressed something that is lacking in the existing literature
this means addressing an unanswered question. In addition, presenting a major piece of new
information in writing for the first time. Also synthesizing information in a new or different
way.

This work differs from all others, specifically in Irag, andistidct as a piece of legal
research because it does not stop with the analysis of air pollution problem and sources in
Iraqg, but it sheds light on why even the current inadequate legal regime in Irag has failed to
provide the level of protection, as wak why if other factors, such as issues of enforcement

or implementation of Iraqi legislation.
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This research contributes to existing knowledge on the effective enforcement of
environmental criminal laws of air pollution in Irag the following innovativavays.

This thesis proposes an -alclusive and thorough air pollution law for Iraq and
outlines how it should be formulated. Some authors propose a set of environmental laws
applicable to air pollution but without specifying precisely what form it shdalkde.
Alternative approaches focus on the application of current national laws. The current study
emphasises the need for air pollution laws specifically created for Iraq but also embracing
international air pollution agreements. These rules should beatinepwith Article 114 and
33 of the Iragi Constitution of 2005 and should aim at ensuring the rights to a clean and
healthy environment as specified under the Iragi Constitution.

It is, therefore, this work might contributing to bridging the gap in therenmental
criminal law formulation and implementation, the work will play an important role in the
bridging of the knowledge gap concerning the air pollution crimes, the effective sanctions
and the air pollution harm victims in Irag.

It could be genetsed on both researchers interested in environmental protection
laws and researchers interested in tackle air pollution nationally and internationally to provide
clean air for our and next generatioAtso, could generalised on practitioners such as NGOs

This will be a new platform for building new research in criminal environmental
protection and also provide a source for environmental researchers to take the subject in
different angels and highlight more gaps and rise more questions to be tackleditte
better control on air pollution partially at least.

In a same manner as researchers the suggestions and the outcome here will help the
practitioners to suggest legal reform that could be risen and followed up to the legal
committees for example wth could be suggestion to vote on in parliament to form new

legislation that could help tackling this problem over next years.
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1.9. Ethical Considerations

According to the rules and regulations of the University of Salford about ethical
approval, since tkiresearch is based on secondary research, there is no need for ethical

approval.

1.10. Research Structure

This research is structured so that each chapter is dedicated to a specific aspect of this
study area while ensuring that the overall research aim is achieved.

This first chapter has been introductory in nature by presenting the research statement
of prodems, purpose, and the brief review of the academic literature, aim, objectives,
guestions, methods and the contribution to knowledge. The second chapter exanirags the
background to environmental pollution and how tlisue has developed over tima
addition, explores the extent of air pollution in Iraq and the impact of air pollution on the
environment and its effects on human health are examined as well as identifying existing and
potential sourceslThe thirdchapter examines national laws deabmith air pollution in the
country and the international and regional conventions and treaties on air pollution control
which have either been signed or ratified by Iraqg. It will be shown that Iragi environmental
legislation is, for the most part, frmlprot ed i n the O6command and
few exceptions.

This is then followed, in chapteodr, by a consideration of the types of sanctions
provided by the environmental law of air pollution in Irag. This chapter also briefly discusses
the seveal other sanctioning methods that have been used in other countries but not in Iraq,
particularly those that target corporations.

This is then followed, in chaptéive, by a consideration of the role and the purpose of

using the criminal law to enforcedtenvironmental law. This chapter also briefly discusses
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the models of criminalization of environmental harm of air pollution to enforce
environmental law.

The next chapter considers preliminary question that has to be decided relates to the
use of crimind sanctions in enforcement. If eventually to determine the circumstances in
which criminal sanctions as opposed to other alternatives ought to be used, it is necessary to
consider why regulators would use criminal sanctions. Of particular importanceeare th
characteristics of criminal law that distinguish it from other means of enforcement: what can
criminal sanctions achieve that cannot be achieved by, say, civil liability? It will be argued in
this thesis that criminal sanctions should not be used astermfcourse but rather reserved
for use in serious or repeat offences. This argument will be expanded on considerably here.
Once the circumstances in which criminal sanctions are useful have been established, the
focus then turns onto how to make th@ninal sanctions that are used most effective. In
order to determine when to use criminal sanctions and when to use alternatives, first in this
chapter it will be useful to consider the strengths and weaknesses of using the criminal law,
bearing in mind t objectives of criminal law identified in chapfefe.

In the final chapter, a summary of the issues explored throughout the thesis is
presented, also will bring the findings of the previous chapters together to form a conclusion
and will briefly summare answers to the questions posed by the research, thus providing

resolution finally to forward possible recommendations
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CHAPTER TWO
CONCEPTUAL FRAMEWORK FOR UNDERSTANDING AIR
POLLUTION PROBLEM IN IRAQ AND CRIMINALIZATION
OF ENVIRONMENTAL HARM AND PUNISHMENT

2.1. Introduction

Few attempts have been made to address the issue of environmental pollution in Iraqg.
However, these studies have not specifically addressed air pollution as an important
dimension of environmental pollution in Iragq. Tradeapter seeks to address this deficit by
focusing on some of the air pollution issues with reference to the environment and its effects
on human health in the context of industrialisation and urbanisation, with a view to
understanding the growing conceaisut air pollution in Iraqg.

Iraq, is encountering environmental deterioration due to the severe overexploitation of
its natural renewable and noenewable resources, encroachment of urban construction and
diminishing agricultural land due to uncontrolled grazing and logging.

In addtion, clarification of the challenges or protecting the air environment through
environmental law and an overview of the environmental principles that underpin Iraqi
environmental law will address in this chapter.

Several different possibilities for pwhing environmental pollution exist in current
legislation.

All of these models have different implications for what must be proven in a Criminal
Court. The question that is of particular interest to us is whether incrimination (and therefore
the informaton needed to prove a violation of this provision) is addressed directly towards
the protection of the environment or whether such protection is only achieved in an indirect

way, e.g. by criminalizing the violation of licencing conditions.
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It should be not& here that there is no specific model applied in the environmental
criminal laws in Iraqg, because the Iraqi legislator left this issue in general and circulated to all
models to criminalize environmental air pollution and its damage.

Thereforewe will give a brief overview of some of these modes of punishment and
address the above questions from a critical perspective.

Using the most recent and reliable figures, it draws on data from the Iraqgi Ministry of
Health and Environment, the World Health Organ@at{WHO), other agencies of the
United Nations system and the Government of Irag, United Nations International Children's
Education Fund (UNICEF), United Nations Fund for Population Activities (UNFPA), World
Food Programme (WFP), the United Nations Dewslept Programme (UNDP),
International Organisation for Migration (IOM), United Nations Industrial Development
Organization (UNIDO), United Nations Environment Programme (UNEP), the Office for the
Coordination of Humanitarian Affairs (OCHA), the Internatibi@ommittee of the Red
Cross (ICRC), the Food and Agriculture Organization (FAO), the United Nations
Educational, Scientific and Cultural Organization (UNESCO), United Nations Office for
Project Services (UNOPS), United Nations Assistance Mission fo{Usé&MI), the United
Nations High Commissioner for Refugees (UNHCR), the World Bank (WB),- non
governmental organizations and others concerned with safeguarding the health of the Iraqi

people.

2.2. The historical development of the protection of the air enronment in
Iraqi legislation
The environment in general and particularly the air environment has suffered since the

establishment of the Iraqi state in 1925, i.e., after its independence from the Ottoman Empire.

During this period, which was characteridgdgross neglect and a lack of attention given to
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the matter, concern for the environment and the management of its affairs was restricted to
missions and services carried out by the municipal councils. These services include street
cleaning, the colleadtn of rubbish and waste material from streets, shops and houses and its

safe disposal, as well as the proper management of water reservoirs, lakes ant rivers.

During that period, the Iraqi legislature enacted several laws for the preservation of
the environment, but no criminal sanctions were imposed on violators. Examples of such
laws include Law No. 42 of 1932 for the supervision of professional crafts causing air
pollution, Law No. 27 of 1943 to regulate the work of factories and fuel productsgaus
environmental damage, Law No. 19 of 1950 on the organization of work in marble stone
factories and air pollution.

l ragds interest i n protecting the enviro
Stockholm Conference on the protection of the muirenment in 1972. The Iraqi legislature
granted to the boards of governorates the power to maintain public health, improve health
affairs and take sufficient measures to prevent the spread of contagious and infectious
diseases by air by establishing andintaining forests and basins, establishing and managing
parks and preventing the construction of buildings that are harmful to the air enviréhment.

On 10 March 1974, the Presidential Council enacted the Diwan No. 2411. The
Presidential Council had a noajrole in the founding of the Supreme Body of the Human
Environment, which was the first legal organization in Iraq set up to take care of the
environment. Its membership was comprised of representatives from the relevant institutions,
and it was chairelly the Ministry of Municipalities.

The Supreme Body of the Human Environment was dissolved in 1975 and replaced

under the dissolved Revolutionary Command Council Resolution No. 1258 by the Supreme

%0 RobertsAd a m, 6Environment al |l ssues in International Ar
War 6 ( 1 9lpténatiosabLawiStudieds )
Ma@QLDp.. pICKBF2ODb whNeBfF T wHAts _ " wy[MFatsaliAF dyRisasiei®mnd3 br | B ™

Environment Pr o bJoermakd thel Uhidetsy) of Ka®dld2§; translated from Arabic to
English by the author]
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Council for Human Environment, subsequently renamed a€dhiacil for the Protection of

the Environment from Pollution, which is chaired by the Minister of Health. This was during
the presidency of Ahmed HassarBalkr. During the First Gulf War in 1991, the Iraqgi people
suffered from the effects of radiologicahd chemical pollution because American and
British troops, for the first time, used warplanes and tanks to fire hundreds of depleted
uranium shells on different parts of southern Iraq. This has led to soil, air, plant and animal
pollution and caused Ir&égjto suffer from strange diseases that were not present before the
outbreak of the wat?

Attention to environmental protection and pollution in the period before the US
occupation of Iraq in 2003 was marked by the issuance of a range of environmental
legislation, including laws, regulations, statements, decisions and orders covering the
agricultural, industrial and construction sectors, which created an environment in which a
multiplicity of governmental institutions had responsibility for monitoring tppliaation of
these legislations> Consequently, after the 2003 invasion, coordinated action and decision
making were lost or simply not applied. Furthermore, perpetrators of environmental crimes
were not held liable for their actions, which led to thgragation of environmental crime in
Iraq at that time.

In 2004, a transitional government was formed whose primary objective was to
stabilise the components of the new state. Understandably, the protection of the environment

was not among its priorities dog the transitional period. However, the high level of

2 Al-AzzawiSouad N 6 Depl eted Uranium Radioactive Co6lobalami nat i
Research ; Jenni fer Leaning, OEnvironment Canadiin Megieal t h : 5.
Association Journal157; Al-Ansari Nadhir, PuschRolandand KnutssorBven 6 Suggested Landf il
Hazardous Wast e Nataral ciercde8 (2013) 5( 4)

3 WesselySimonand Freedmahawrence 6 Ref |l ecti ons on Gul f Phisaphichll | ness 6
Transactions of the Royal Society of London B: Biological SciefesP Edwarddonathan 6 The | r aqi (
Weapon in the 1991 Gulf War: ALaw é&fr med Conf |l i ct Navalay Revie®d5;Ammash2) 40

Hu d a ToSi¢ Polution, the Gulf War, and Sanctidns i n  Ant h on yrag Amder Sieg{undated ) |,

edition, Southend Press 2002nesEd gar and ot her s, ¢ P s 3 WéapohsoAHolow I Ef fec
Up Study of First Wor | d PBsghologivat Mediciadd19;6Allies 2Valiand ) 38( 1
Shawcross, The US, Britain, and Europe in the Aftermath of the Iraq {Paiblic Affairs Reports 2005)
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environmental pollution in Iraq during that period and its impact on the lives of Iragis and
other living organisms, both plants and animals, made the new government realise that the
protection of tle environment must be given priority.

In late 2003, the Iragi Governing Council and Coalition Provisional Authority
approved a resolution for the creation of a new Environment Ministry. This was followed by
the issuance of the Iragi Constitution in 2665.

Since it was created in 2003, the body
policy for protecting and improving the environment has been the Ministry of Environment.
Thi s body was for med because of t he l raqi
importance of the environment and the need to respond urgently to environmental issues,
given the severe problems and challenges that exist. Before 2003, no authority had
responsibility for legislative, regulatory and executive tasks necessary to prbeect t
environment, leaving them subject to whatever the political will at the time happenetf to be.

The Iragi Ministry of Environment is a new body relative to other Ministries.
Nevertheless, the Ministry of Environment has begun to publish portions of sbatiat
directives and laws governing environmental issues in Iraq. Previously, the laws governing
the management of environmental issues had for the most part been issued by the Ministry of
Agriculture; since its establishment in 2003, the Ministry of iEEmment has kept

introducing additional law’

2.3. Country Profile

Iraq is situated in soutlvestern Asia, flanking Turkey toward the north, Iran toward

the east, Kuwait toward the southeast, Saudi Arabia to the southwest, Jordan to the west and

¥ United Nations Environmerfrogramme (UNEPR)Desk Study of the Environment in IrfddNEP 2003)5,
535031 <http://postconflict.unep.ch/publications/Iraq_DS.pdf> accessed 1 February 2018

Ibid, 41
% salim Mudhafar A, Monographon Stakeholder Participation in the NBSAP Revision Pro¢2645) 7
<www.researchgate.net/publication/319997738¢eessed 29 January 2018
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Syriato the northwest. The capital, Baghdad, is topographically and economically the centre
of the country. With a current population of 38,525,041, according to the latest figures from
the National Investment Commissidhjraq is 38' | ar gest of untiesandvor | d o
dependencies measured by population. Based on these figures, the projected population for
the year 2025 is 44,664,000.

Irag is considered a developing country, with significant natural resources. Its
economy is heavily reliant on oil, gas, ppbates, cement and oil production, which makes a
major contribution to its general budget. This study examines the Irag approach towards
achieving sustainable development, which all nations have set as teadhng goal of
their environmental protectn regimes. Sustainable development attempts to minimise
resource consumption, including raw materials, water and energy, and to limit exploitation of
nonrenewable resources, in order to preserve them for the benefit of present and future
generations.

It is selfevident that as a developing country, Iraqg is in a vulnerable position with
regard to its legal obligations to protect the environment from air pollution. This vulnerability
was recognised as a factor facing all developing countries in Principlef 1he Rio

Declaration, which read as follows:

Environmental standards, management objectives and priorities should reflect the
environmental and developmental context to which they apply. Standards applied by some
countries may be inappropriate and ofwarranted economic and social cost to other countries,

in particular developing countriéd.

>’ The National Investment Commission (NIC) in Irémg Investment MagNIC 2017) 7

*¥Turner Barry (ed),The Statesman's Yearbook 2015: The Politics, Cultures and Economiks W¥orld

(Springer 2014) 66869; Wor | d Popul at i loag PoRuation e 2Q18 6(2017)
<http://worldpopulationreview.com/countries/irpgpulation® 1 February 2018

%9 Rio Declaration on Environment and Developmés Conference on Environment and Deyehent UN

Doc A/ CONF.151/5/Rev.1, 31 I LM 874 (1992) [ hereinafte
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Figure 1: Iraqg map

2.4. An Overview of Environmental Air Pollution Problems in Iraq

There has been a limited amount of research amoquality in the Middle East,
although it is clear from concerns expressed by the National Aeronautics and Space
Administration (NASA) that many large cities in the region, including Baghdad, Irag and

Tehran, Iran, suffer from very high levels of airllption.®® A major challenge to the

®HusseinSamer a Hamad and others, 06Source Apportionment
I rag6d ( Audasgheric ReSeardo
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protection of the environment, air pollution in Iraq is of great concern due to its negative
effects on the quality of life and heafth.

Air pollution is a dangerous environmental hazard and puts the lives of the people
Iraq at risk. This problem has been made worse because the government of Iraq has delayed
action on new legislation to tackle poor air quality, due to war and to political, social, security
and economic factof¥.

Doumani rightly claims that Iraq is aioping country with growing air pollution
problems. Air quality is poor in Irag. The most severely affected are th#eloiering
industrial urban territories (for example, Basra, Kirkuk, Baghdad and Baiji) where gas flares,
emanations from oil refiness, industrial discharge (particularly chemicals and concrete),
power generation emissions, traffic fumes, waste pollutants and sandstorms combine to erode
air quality®

The next most affected are the substantial urban regions such as Mosul, Erbil,
Suleimaniyah, Karbala, a Najaf, Hilla, Nasriyah, where the air is affected by a blend of
industrial emissions, power generation emissions, movement vapour, waste toxins and dust
storms®* The epanding number of dust stormaffects even the rural areas and smalle
towns®®

The increased number of vehicles, machinery, factories and other oxide producers

also makes the environment more polli2@here has been an increase in the number of

®1 Nature Irag(n 6) 23; Amer i can L uTogic Ak:sTeecCase &t Gleaning UpdCefiled Power

Plant® ( 2 &4 ArheyicarilLung Association

“Earth & Marine EnviHKapQinTermihahProjec.oEnvraninental randsSpcialdmpact
Assessme@2014) 41

®European CCooperatos between thé European Union and Irag: Joint Strategy Paper 2011
2013 (2010) 57 <https://ec.europa.eu/europeaid/sites/devcoffilesfrs@011:-2013 _en.pdf> accessed 1
February 2018

 Fadi M. Doumanin 5)xiv.

% Nature Iraq (n 6) B; Al-HaseerShukriand others"An Experimental Study On The Determination Of Air
Pollutant Concentrations Released From Selected Outdoor Gaseous Emission Sources In Basra City, Southern
Irag." Journal of International Academic Resela for Multidisciplinary3, No. 1 (20158-89.

% Akimoto Hajime, 6 Gl obal Air Qual ity &adedcelPl6;DavidMageamddthefs2 0 0 3 )
"Urban air pollution in megacities of the worldAtmospheric Environme30, no. 5 (1996): 68686; Shiru
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vehicles in general, which has not been accompanied by the development pétwarks

that can cope with the increasing volume of traffic. Moreover, older vehicles, which consume
more fuel than is recommended by the environmental specifications, constitute the largest
percentage of the total number in use.

The evidence for this derioration is seen in the high number of health conditions
with which patients present, such as chronic respiratory diseases and an increasing number of
allergic reactions.

Serious environmental crimes are being committed in Iraq. These crimes, sueh as th
burning of solid remnants and the trafficking of toxic waste and hazardous chemicals, which
includes the storage of these dangerous chemicals as well as efforts to dispose of them
illegally, have contributed to the pollution of the environment and hawgetously affected
the lives of individuals and other living creatures. Additionally, individuals and institutions
have established industrial installations and oil refineries near the cities, which are devoid of
the most basic means of environmental tyafié should be noted that these installations have
contributed to the spread of toxic dust and the discharge of toxins into the air, leading to acid
rain, which, is a health risk to the public and also can damage plants and relics as well as
historical aad natural landmark¥.

The shortage of electric power generation on a national scale has driven citizens to
use large domestic generators that also generate pollution and®neiséhermore, in the
absence of adequate garbage collection and recyclimgnsthave adopted primitive ways

to deal with waste such as incineration, which produces gases and poisonous materials and

Ni u, 6l ndustrial Po |l | un IntermationalnLab8ue @rgahization Ergycldpaedian ofr i e s 6
Health & Occupational Therapy9 Marct2011) <wvww.iloencyclopaedia.org/paxti-86401/environmental
healthhazards/53/industrigdollution-in-developingcountries> 28 January 2018

7 Khanjer Ebtesam F, A YosiMohammedand A SultanMa t h e m, 60Air Quality Over B
Ground and Aircraft Mkeagidoumadoh®cienc83® (2015) 56(1C)
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increases air pollution. Likewise, the depletion of green spaces in Iraq due to the excessive
felling of trees, and especially paltrees, to be used as fuel for domestic use, has led to
further deterioration of the environment and increased air pollution. Finally, according to
French, Gardner and Assadourian, over two decades of war have caused severe pollution and
other environmentgdroblems in Iraq which have been exacerbated by international sanctions
and mismanagemefit.

Iraq currently faces major environmental challenges, brought about by a combination
of years of war and wunderinvest merastrucwrei ch h
and vital environmental services such as water supply and sewerage systems. The
continuation of fighting in the areas presents an existential threat to the environment and to
human health through the release of toxic substances into the aaresphis could be
accidental through the destruction of factories and warehouses through bombing or
intentional through the release of poisonous gases such as chlorine. As recently as 2007,
Lorries carrying cylinders of chlorine were bombed with dangerob®rine gas being
released into the atmosphere.

Similarly, the bombing of oil installations, whether deliberate or accidental, can result
in oil spillages and the contamination of water and food supplies. Additionally, bombing of
oil refineries can leatb plumes of toxic gases being released into the air, threatening human
and animal wellbeing as well as plant lffeAccording to the United Nations Environment
Programme (UNEP), the smoke from-aill flames and burning oil trenches during the war

havecaused local air contamination and soil pollutibmhile the World Health Organisation

% StarkeLinda (ed)Redefining Global Securg¢?W Norton 2005) 6Hilary French, Gary Gardner and Erik
Assadouri an, 6Laying t he LUndaJed)dStateiobtimsworf@605: RBdefainge 6 i n
Global SecuritfWww Norton 2005)160, 161

" World Health OrganizationConflict and Humanitarian Crisis in Iraq: Public Health Risk Assessment and
InterventiongWHO 2014) 22

" The United Nations Environment Program(h¥NEP)9 P r e s s UREP CaitineseStrategy for Protecting

People and Environment in PoAta r | r a-tyNBEPMK46 Bitkd Nations Meetings Coverage & Press
Release®24 April 2003) <www.un.org/press/en/2003/ik351.doc.htm> 1 February 2018; M Akltedo and

rm
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(WHO) asserts that the most significant threat to air quality in Iraq is from pollution at a local
level.”> Upon release of a study of environmental conditions in lapD3 which found that
@ major threat to the Iraqi people is the accumulation of physical damage to the country's
environmental infrastructude , tudysChairman Pekka Haavisto statddany environmental
problems in Irag are so alarming that an immediatsessment and a cleap plan are
needed urgentfy®

During the 1980s and 1990s up until 2003, Iraq was quite isolated within the
international community and was not the recipient of any significant assi¢faficen 2003
to 2006, a number of projectwere undertaken by the United Nations Environment
Programme (UNEP) to support its efforts to develop regulations to protect the environment
and in 2005, UNEP reported that there were 60 pollution hotspots which required remedial
action and 5 of these weireneed of immediate remediati6h

A number of plans have been devised, supported by UNEP and UN\idbEh by the
Iragi Ministry of Planning’ and the Ministry of Environmenrf to address these
environmental problems, many of which were the outcomes af suah as toxic residues,

desertification, oil pollution or radioactive contamination. However, it remains unclear how

SinghS K, 6Evaluation of Drinking Water Poll utloumai and He
of Environmental ProtectioB33

2 World Health Organization (n 10)0; World Health Organizatiogn 10) 14; Krzyzanowski Michal and

CohenAdaron6 Update of WHO Air Qu aAiiQuality, Gtméspheré & HealtE 6 ( 2008) 1
3 The United Natias Environment Programme (UNEP)7H) 1; M Aenab Allaa and Singh Sk 71) 533

" The United Nations Environment Programme (UNER$sessment oEnvironmental Hotspots(2005)

Accessed at: http://postconflict.unep.ch/publications/Iraq_ESA.pdf

®The United Nations Environment Programrhea n d mar k Agreement Sets in Moti o
Environment as New Study Outlines Magnitude of Detatimn. (2014)Accessed at:
https://www.unenvironment.org/nevesd stories/presselease/landmarkgreementetsmotionactionrestore
iragsenvironmeninew; The United Nations Environment Programme (UNEPphstConflict Impact

Assessment on Environment inriistan Region of Iraq(2015) Report published by http://idj@.com/post
conflictimpactassessmeran-environmentin-iraq/; The United Nations Environment Programme (UNEP)

(2011) Climate  Change, Energy & Natural Resource  ManagemenfAccessed  at:
http//www.iq.undp.org/content/irag/en/home/library/environment_energy/publication_1.html

® United Nations IraqUN Development Assistance Framework for Iraq 20039 (2014) Accessed at:
http://www.uniraq.com/index.php?option=com_k2&view=item&id=4709davelopmentssistance
frameworkfor-irag-for-20152019&Itemid=702&lang=en

" Ministry of Planning National Development Plan for the Years 2004 Government of Iraq(2010)

Accessed at:
http://www.unesco.org/education/edurights/media/docs/795ff8cb2cd3987aba07572026cdb6d0958cd27a.pdf
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effectively these plans have been implemertdd the course of their consultations with
local communities in various locations in Irag 2013, UNDP heard the voices of local
people in focus groups which raised concerns about environmental issues. People asked for
more effective environmental laws especially to prevent pollution from oil exploration and
production and the need to clean agrtain areas adversely affected by residual radioactive
contamination following the years of wir

I n September 2 O-comlict arld NOEsBstes MaRagesnent Branch
(PCDMB) conducted a preliminary investigation of pollution effects in areas refedan
ISIS and issued a risk assessment based on residual effects of ammunition manufacture, the
contamination risks posed by polychlorinated biphenyl (PCB}@dduct of the destruction
of energy infrastructure; the health risks presented by asbesiMesul and the immense
guantities of debris left behind after bombing of sites

In addition to the initial report bfJNEP), the Dutch organizationAX published its
report ALi fe under a Black Skyo at the thit
Progam (UNEP), held in Nairobi in early December. The report is a summary of the data
collected by the organization in the last three years, and includes all Iraqi territory, including
the city of Mosul and its vicinity, which was limited by t{igN) report. The environmental
issues discussed in the reports can be summarized in three main areas: oil pollution, damage
to civilian installations, and side effects. The Iraqi environnvegs the silent victim of the
(ISIS) gangs that targeted oil wells and damseyffollowed the policy of scorched earth and
systematic sabotage of the environment such as the burning of oil wells in Qayara, the sulfur

factory in Mashraqg and the Baiji refinery, and the establishment of crude oil refineries, and

¥ Ministry of Planning(n 77) 553

8 The United Nations Environment Programr(i@NEP)Post2015 Development Agenda Iraq National
Consultations (2013)Accessed athttp://www.ig.undp.org/content/irag/en/home/library/mde/fost2015
developmenagendanationalconsultationsn-irag.html
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smuggling of oil to gai financial resources to fund its terrorist activities. Millions of tons of
debris were also left in the liberated ar&as.

Types and reasons of environment deterioration can be summarized as follows:

2.4.1. Demographic factors

Since the early 1990s, Iragas had a history of social unrest and population
displacement. Several decades of conflict have undermined socioeconomic development and
degraded the nati onal infrastructur e. Wh e n
resurgence of violence, it isedr that Iraq faces a complex emergency situation and
humanitarian crisié?

Action by the Islamic Stte of Iraq and the Levant (ISI$ogether with the Anbar
crisis has displaced more than 1.8 million Iraqgis since January 2014.

The country experiencdadur distinct waves of internal population displacement that
year, in January, June, August and October. Some 500,000 people fled Mosul on 10 June
alone, including a number of Palestinians who, already stateless, have been subjected to
secondary displaceme®® Many of the 1.8 million newly displaced persons (IDPs) in Iraq are
now housed in some 26 IDP camps and more than 1700 informal IDP sites. Their future is
uncertain. It is not presently clear what effect the latest crisis will have on the 215,000 Syria
refugees living in 11 camps in Iraq, and their situation is being closely monitored by the
UNAMI and the UNHCR. At least 300,000 people, most of them Yazidis, have moved into

the Sinjar mountains, placing further strains on host communities.

8 Jragi Studies Unit Rawabet Centre for Research and Strategic Stédjas: Basra opens doors of
environmental pollution in Irag(2018)https://rawabetcenter.com/en/?p=6533.

82 United Nations High Commission for Refugees (UNHCB)WNHCR6s data port al I nf or ma
emergencieshttp://www.unhcr.ch/cgbin/texis/vtx/iraq; United Nations Environment Programri®yEP in
Iraq: PostConflict Assessment, Cleap and Recondtiction (2007) 815

<https://postconflict.unep.ch/publications/Irag.pdf> accessed 1 February 2018
8 World Health Organizatio(n 70) 4-5
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The Gulf Warand the war with (ISISjorced hundreds of thousands of refugees and
emigrant people to flee from their home cities into other territories; those homeless people
must be sheltered and provided with food, housing, health care, education, employment and
other essentials for human life and wie#ling®*

Currently, Iraq has in excess of 3.1 million ID®aVith the fall of cities such as
Mosul and Tikrit, hundreds of thousands of people were forced to flee and seek refuge in the
Kurdistan region of Iraq. Thextent of this migration was on such a scale that, in June 2014,
United Nations Refugee Agency relief workers announced that temporary refugee camps
were overcrowded. This influx of IDPs, combined with displaced Syrians, resulted in the
Kurdish infrastruatre being placed under such pressure as to reaekibg point. There was
excessive demand on services such as water and electricity supply and the accumulation of
refuse presented a threat to health and the spread of di®@hs®was underscored botly b
the World Bank, and by the Kurdistan Regional Government, which highlighted the need for
improved sanitation, infrastructure, water and waste colleBfigh UNDP-funded post
conflict environmental assessment conducted in 2015 identified a range ofmememtal
issues resulting from overcrowded IDP camps and reported aupibd refuse, scarcity of
water, and the threat of air pollution in ti@irdistan region of Iraq

This major demographic problem put enormous pressure on the infrastructure of Iraq
and has caused some environmental degradation, since the movement of those refugees and
emigrant people resulted in a considerable change in lifestyle and patterns of consumption

among Iragis.

8 |bid

% International Organization for Migratioiiraq Mission, Displacement Tracking Matrig2017) Accessed at:
http://iragdtm.iom.int/

8 World Bank. The Kurdistan Region of Ira§jssessing the Economic and Social Impact of the Syrian Conflict
and ISIS(2015)Accessed at:
https://openknowledge.worldbank.org/bitstream/handle/10986/21637/9781464805486.pdf

87 Kurdish Regional Governmenimpact of the Refugee Population on the Kurdistan Region of (284.7)
Accessed at: http://cabinet.gov.krd/p/page.aspx?=12&s=000000&r=401&p=484&h=1&t=407
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As significant as these poproblemsalsdhavkeact or
natural dimension. All available studies show that the population of Iraq has shown a steady
increase over the past 60 years. This increase in population is thé cawdeast, a cause
of increasing environmental degradationdahas put pressure on the environment in a
number of ways. When a population increases, its environment becomes unbalanced both
because of the increase in the amount of water, food, energy and shelter that are needed and
because of the increased productis waste’™

From a baseline of 10 million in 1970, the population of Iraq has multiplied by almost
3 times to more than 33 million by 2010, and estimates from the Population Division of the
United Nations suggest that it will have reached nearly fiftyioniby 2030°°

As a result, consumption of fuel has increased, motor vehicles have become more
commonplace and urbanism has spread briskly throughout the country. The resulting
overcrowding, congestion and settlement on land that is not really best feuitethan use
have had a negative effect on the environment, with increasing pollution and unhealthy living

conditions®

2.4.2. Geographical factors

|l ragi 6s | ocation is key to understanding
problem of air pollutioris so complex*

After 10 years of war and 20 years of drought, Iraq has become the new Dust Bowl.

Especially in the southern and central areas, the degradation of land and the formation of

8 CropperMaureen and Griffithharles 6 The I nteract Gonowbh ®owouEAvir onme,]
(1994) 84(2)The American Economic Revi@®0; Urdal Henrik, 6People vs Malthus: Por
Environment al Degradati on, and Jourmakaf PeG@oe iRéskardd; Revi si
Lonergan Steve 6 T h e Rol e of Environment al Degradati on i n
4(6) Environmental Change and Security Project Report
zi World Health OrganizatiorGountry Cooperation Strategy for WHO and Iraq: 2e24®17(2013) 4

Ibid
fibrary of Congress Fadal Research Di v i s iCoumtry Profile: Iragq, August 20@6
<www.loc.gov/rr/frd/cs/profiles/Iraq.pdf> accessed 1 February 2018
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deserts are becoming serious probl&fi3ust in urban parts ofdx is a potential source of
pollution because of heavy metals from weathered material, motor transport and industrial
activity. Household and street dust can contain chromium, zinc, lead, nickel and cadmium in
concentratior??

Hazards affecting Irag may matural or may result from human activity. There is a
growing susceptibility to such hazards of nature as floods and drought, the degradation of
marshland and desalination of soil in fertile land, sandstorms and desertification, epidemics
and earthquakes. In addition to sandstorms in major cities such as Baghdad that have
reached levels of intensity and frequency not previously seen, desertification has been
particularly damaging to the environment and has had a direct effect not only on human life
and thenatural world?®

Desertification is a result of human activity that includes overgrazing, indiscriminate
cutting of natural vegetation, the failure to provide irrigation or drainage systems or to take
measures necessary to retain green spaces. Roadicbasirearthmoving, urban sprawl and
natural resources squandered at a level that cannot be sustained are also contributors to
desertificatior?’

Marten Kobler, the UN Secretaye ner al 6s representative
Nairobi conference on the w@monment on 2% every 2013 reported an annual rate of
sandstorms in Iraq of 122 which was expected to rise to 300 within five years.

Environmental issues impact everyone in Irag. Dust storms, desertification and water

92 varoujan Sissakiaml-AnsariNadhir, andKnutssonSven. "Sand and Dust Storm Events in Iradgtural
Scienceb, no. 10(2013): 10841094, Kais J. ARJumaily, and Ibrahim Morwa K. "Analysis of Synoptic
Situation for Dust Storms in Iraglhternational Journal of Energy and Environmehtno. 5 (2013): 8558.
Accessed October 12, 2015. http://www.ijee.ieefoundation.ordissel#e5/IJEE_10_v4n5.pdf.

% Varoujan K.Sissakiamibdul AhadAyda D, andHamid Amal T. "Geological Hazards in Iraq, Classification
and Geographical Distributionlfagi Bulletin of Geology and Mining, no. 1 (2011): -28.

“Ali A Kazem, Migdam T Chaichan and Hussein A Kazem,

(2014) 37Renewable and Sustainable Energy Revié3vs
95 i
Ibid
% Varoujan K.Sissakian, Abdul Ahad Ayda D, and Hamid Am#hB3) 1-28.
" The United Natias Environment Programme (UNE@)71) 1
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scarcity are only three of many peeng issues , Kobler told delegates

these challenges is not a task for someone étdsegins with each of u¥.

2.4.3. Industrial factors

Industry in Iraq has suffered from a decade of economic sanctions and lack of
investmentleading to serious environmental problems including the discharge into surface
waters of untreated effluent; the discharge of chemicals into groundwater and soil; particulate
and gas emissions from stacks in a way that is both widespread and uncorthaledn be
no doubt that the environmental stresses that have built up in the country over the last 20
years have been made even worse by the recerif war.

The main source of air pollution in Iraq is the oil industry and the consumption of
enormous amountsf fuel by refineries and power plants. The oil industry produces more
toxic gases and more solid particulates than any other Iragi industry, and the effect is worse
when the activities take place inside city limitg axs with the Kirkuk oil refinery inside an
urban area

Virtually every stage of petroleum production, from initial exploration to refining, is

accompanied by pollution. The production chain of petroleum fuel generates solid waste,

%8 UN Public Information Office (UNPIO), (2013):735
<http://www.uniraqg.org/index.php?option=com_k2&view=item&id=208:theted nationsadvocatedor-
environmentaprotectionin-irag&ltemid=605&lang=en> ;
http://www.arabstates.undp. org/content/rbas/en/home/presscenter/pressreIeases/2012/07/07/advocat|ng
environmentaprotection.html

“The United Nati ons [EmvivonmentininanUNERPProgrgss Repor €eneva( UN E P
2003) 5

10 Masitah Alis, Zai ni Hamzah and Lee See Kenn, 6PM10 a
Measurements in Var i ousthePMalaysian J&ina of Aralytisad Sciengg850AH) 11 ( 1
Afaj and Al-KhashabDY. "Environmental impact of air pollution in ADaura RefineryAhrens CD, 2005.

Essentials of meteorology: An invitation to the atmosphere.” (2008): M6Bammad A.Alanbari Rahman
Israa,Al-AnsariNadhir, andKnutssonSven. "Comparison of potentiahdronmental impacts on the production

of gasoline and kerosene, -Blaura refinery, Baghdad, IracEhgineering8, no. 11 (2016): 767Al-Dabbas

Moutaz AAli Lamyaa Abdulameer antifaj Ad nan H, 0The Effect of Kirkuk Oil
Kirkuk City-1 r a dPdceédimgs of the 1st Conference on Dust Storms and Their Environmental &ffdcts

p. 18. 2012:9.
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wastewater, emissions of gas and aerosols in very largetities'®* Other environmental

problems can be traced to the process of refining oil. Many oil refineries are situated in an
urban centre (e.g. the cities of Kirkuk, Basrah, Daura and Biji) with a large population, which
suffer from air pollution, traffigams and nuisance as a consequence.

Other activities such as electricity generation, waste management, the plastic and
chemical industries and motor vehicle use contribute to the air pollution problem fIraq.
Cement production causes a number of gasdsetreleased into the air, including bypass
gases, clinker cooler exhaust and kiln exhaust gases. This toxic mix can include large
amounts of kiln dust if the raw materials have a sufficiently high alkaline content.

Iraqg was among the largest fertilisexporters in the world. Raw materials such as
potash, ammonia, acids and phosphate ore are used in large quantities in the production of
fertilizer, which is also an enerdyngry industry; as if that was not enough, mining and
milling operations will bedund at most site’S°

One final example of looming industrial contamination stems from Iraq's use of
pesticides. While agriculture was not a major sector within the Iraqi economy before the 1991
Gulf War, in the wake of import bans it has come to play ereasingly important role in the
country. Accordingly, there has been an increased need for pesticide production in recent

years. Pesticides are formulated in Iraq under the auspices of-TraikIState Company.

Y oBornReyn, O6From Ground to Gate: A Lifecycle Assessm
Uni t ed KNonvggian bniverdityof Science and Technolo@®12) 6;EpsteinPaul R andselberJesse

(eds),Oil: A Life Cycle Analysis of Its Health and Environmental ImpéCenter for Health and the Global
Environment, Harvard Medical Scho@D02) 4; Mariano Jacqueline Barboza arlch Rovere Emilio Lébre,
OEnvironment al | mp a c tPedroalé Alcarttaea P€ssoh FillhonadduAdolfo Pume iPires
(eds),Petroleum Engineering Downstream(EOLSS 20072-3 <www.eolss.net/outlinecomponents/Petroleum
EngineeringDownstream.aspx> Eebruary 2018

192 Al-Dabbas Moutaz A, Ali Lamyaa Abdulameer and Afaj Adnan H6 Det er mi nati on of To.
Particles and the Polycyclic Aromatic Hydrocarbons Concentrations in Air of Selected Locations at Kirkuk,

| rag6 ( Ar@blad Jourrgal(oflGesciences835

Wynited Nations De v kahdCpunte rCase SBtudy Bapartmiow Law@nd Regulation
Supports Disaster Risk Reduction ( | nt er nat i onal Federation of Red Cros
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Not surprisingly, citizens living inproximity to pesticide storage facilities are

increasingly concerned about the security of these sites and about what they might-€bntain.

2.4.4. Securityrelated factors

Turmoil, both internal and external, has been endemic in Iraq since the 19&@s. Sin
Saddam Hussein was overthrown in 2003, the political situation has been very volatile,
leading to sectarian violence and the displacement of significant portions of the population as
well as serious socieconomic ill effects?®

These major securitgroblems have put enormous pressure on the infrastructure and

caused environmental degradation.

2.4.5. Economic and social factors

A number of factors have caused serious damage to Iragi society and economy. These
include, until 2003, a centralised ecomg being in a state of war since the 1980s;
international economic sanctions; and the f
revenues and more than half of t%reesbacwint ryos
exports and GDP taken by noil sectors is quite smalff’

The people of Irag are more vulnerable to the various hazards the country faces

because of conflict, the displacement of large segments of the population and harsh poverty.

194 jonathan E Sanford.Irdq's economi: Past, present, futuré Library of Congress Washington Dc

Congressional Research Service, 20&3l | e n Hender son, Anne. "The Coal it
Experience with Economic Reconstruction in Irdddited States Institute for Peace Special &tefp38 (2005).

195 Eyropean Commission @8) 57

®wor | d Warld Revelopment Indicatods <htt p: / / dat acatalagivoriddevelopkienb r g/ d at
indicators> accessed 16 January 2013

197 World Bank GroupJraq Public Expenditure Review: Towards MdEéficient Spending for Better Service

Delivery in Iraq(2012) The World BankPoverty Reduction and Economic Management Department Middle

East and North Africa RegiofReport No 68682Q, 5
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Wars and their aftermath have meant that services tlmtlcstbe in place for disaster
management, hazard management and risk reduction are nifsing.
The past 20 years have seen a tripling in migration to the cities from rural areas. There
are a number of reasons for this, the most significant of which is¢heasing availability in
urban areas of technology and work opportunities and better health services and
accommodation. Urban environments that do not have the ability to absorb such growth have
come under pressure. The more resources are being dephtetepleater the degradation of
the environment. There is no immediate prospect of an improvement in this sitfation.
Improving environmental performance requires awareness of the issues at both the
individual and institutional levels. The Ministry of Enymment as well as the environmental
departments and directorates in a variety of institutions are functioning, but it is clear that
there is little public awareness of what needs to be done because environmental awareness is
a new thing in Irag and no enwmmental dimensions have been integrated into the
educational framework, therefore nothing is being done to promote environmental awareness

at every level of societ}°

2.4.6. Conflict pollution and the toxic remnants of war

Environmental experts agree ththe current air pollution problems in Iraq are the
result of three great wars, during which a wide range of internationally prohibited weapons
were used by the previous Iraqi regime. The effect of the First Gulf War on the environment
in Irag and other eighbouring countries in 1991 is equal to the high levels of environmental

pollution resulting from the explosion of the Nuclear Chernobyl Reactor in the Soviet Union

1% Nature Iraq (n 6) 2
199raq Ministry of Envionment(n 1)6.
1%1pid
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in 1986. That war damaged the coastal areas in some countries and led to an increase in a

pollution due to a massive oil leak and widespread fires in the oil Wells.
Furthermore, the United Statesd occupati

increasing the problem of air pollution because the Americans used internationally prohibited

weapons;? for example, radioactive uranium and chemical weapth$he use of such

weapons was responsible for inducing fatal health problems for the Iragi people, as evidenced

mainly by the occurrence of cancerous diseases, the number of disablbdrndabies and

levels infertility that have been recorded since tHéihe harmful effects of these weapons

are likely to pose significant lorigrm health risks for civilian populations in the regtén.
Nevertheless, one could contend that while Iraq isrsitliperating from the natural

effects of both Gulf wars, it is now facing new ecological issues brought on by the present

conflict with Islamic State (I5). Since the uprising began in June 2014, fierce fighting has

11 Khanjer Ebtesam F, A Yosif Mohammed and A Sultan Matte6Y) 56; UlrichsenKr i st i an Coates,
Southern I raq and t he GuWKuwait ProgrananieloreDegelemnend, Gaverr@ceand ct i o r
Globalisation in the Gulf States ReseaRaper 211(ondon School of Economics and Political Scie2@&2) 9

10; Sabya, |IFarooq,McCoy Guitard, D., andPiachaudJ. "Continuing collateral damage: the health and
environmental costs of war on Iraq 200Bdhdon: Medac{2003).2; HusumH, Gilbert M and Wisborg T,

Save Lives, Save Limbs: Life Support for Victims of Mines, Wars and Acdj@kints World Network 2000)

quoted in Rae McGrathCluster Bombs: The Military Effectiveness and Impact on Civilians of Cluster
Munitions(Landmine Action 2000) @ CobeyJames C 6 Save Li ves, Save Limbs: Lif
Mi nes, War s, and AJAMA: The doursabof the2Athéridtap MetliBabAsbgiaBaR-813

"Toxic remnant s odnytoxia or radiglogicalssebstances fiisg &asn cdnflict or military

activities that form a hazard to human or environmental Health

" Joint UNEP OCHA E nUNDACoEmvinenmentall Emddgerict Assessment Ammunitions

Depot Explosions Brazzaville, Corfgo ( Mar ch 2012)
<https://docs.unocha.org/sites/dms/Documents/Congo_ UNDAC_Emwinon Emerg_Assmt%20Final.pafec
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<www.who.int/heli/enaccessed 5 February 2015
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policy/publications/2001/heaktbraniummunitionsi/> accessed 1 February 2018pguibb Katherine S and
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occurred in and around the urban araad industrial regions, which is affecting the already
unstable environmental conditions.

Serious incidents, specifically the attack on the Baiji oil refinery, and damage to other
industrial installations, have resulted in the release of toxins intotthesphere, causing
further air pollution. Further conflicts have occurred close to Kirkuk's oil fields and it is
likely that (ISIS) will continue to focus their assaults on oil and gas facilities, thus increasing
the probability of chemical incidents whietxpose civilians to dangerous forms and levels of
pollution!*®

The prolonged period of war has led to a massive deterioration of air quality in Iraqi
cities as oil refineries and storage facilities, chemical warehouses and stores burned down.
Random firesand explosions, the use of peguality fuels to run factories and transport
vehicles, the indiscriminate destruction of forests and orchards and the destruction and
reduction of green lungs in and around Iraqi cities have all compounded this effect.

In conflict, industrial and civil infrastructure is regularly targeted for destruction,
despite the environmental risk arising from such acttohs.

Moreover, as ISIS retreated from areas that it held, they often set oil wells and rigs on
fire in order to provié cover from aerial bombardment, delay Iraqi forces or simply to
degrade valuable resources, land, and infrastructure and terrorise comnitfhifiks.

resulting smoke plumes from the wells obscured the sun for months, leading locals to refer to

1o zwijnenburgWi m, 6l raq is Continuing tPeaceDirectifMalce2018)3t h Co n f
<www.insightonconflict.org/blog/2015/03/iragq®ntinuingstruggleconflict-pollution/> accessed 1 February

2018; United Nations Environment Programme (UNERH@bal Environment Outlook 20000l 1 (Routledge,
2013:198attps://web.unep.orgém/sites/unep.org.geo/files/documents/geo2000/english/index.htm

17 United Nations Environment Programme (UNE®54) 9 and 35

“8peter Schwartzstein. The | s Faeigh RolicApdl 16,2016 AGessed ched E
at: http://foreignpolicy.com/2016/04/06/thslamic-statesscorcheeearthstrategy/
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it asaeshhe WiDnt er 0. I n September when the Ira

alight 20 wells as they retreatd.

2.5. Sources of Air Pollution in Iraq

The source of air pollutants can be natural ormacle (anthropogenic). It can also
be bothNatural sources of air pollution include erosion by wind or a volcanic eruption, while
a good example of mamade air pollutants is the emissions from the internal combustion
engine. There are sources of pollution that can have their roots in nature hothan
activity i forest fires are a good example of tHi3.

In Middle Eastern countries, including Iraq, population growth, increasing
urbanization, the rising number of vehicles and inappropriate models of transportation all
cause air pollution?* which is considered one of the most important environmental problems
in the country.

In Iraq, the highest percentage of air pollution is in large industrial cities, which have
seasonal heating requirements and large volumes of vehicles. As previously note@imajor
pollution sources are power stations, oil and other industries. Increasingly, open burning of
solid waste, heavy traffic emissions due to an aging fleet of vehicles and consumption of low

grade leaded fuel, and to the impact of 30 years of cafflme doing enormous damage to

19 Rudaw. ISIS No Longer Controls Any Iraqi Oil  Accessed at:

http://www.rudaw.net/english/kurdistan/270920164; UNITAEhvironmental Damage in Al Qayyarah, Iraq

(2017). Accesad at: https://unitar.org/unosat/node/44/2541
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the environment, and are seen as causes of cardiopulmonary dféBlasesources of air

pollution in Iraq are described in the following sections.

2.5.1. Air pollution from natural sources

Whilst marmade pollution is a majomegironmental concern, there are many natural
source¥* of pollution which can occur in much greater quantities than their-mmede
counterparts. Notable natural sources contributing to air pollution include volcanic eruptions,
which release S§NO, and particulate matter (dusts and ash) into the atmospfefesest
fires, which release SOand particulate$?®® and dust storms, which generate mainly
particulate matter. Other natural sources of air pollutants include biological decay, which
generates SCandNO,.*%’

Degradation of vegetation and increasing desertification have led to an increase in the
frequency and severity of sandstorms in [f&qThese dust storms increase the airborne

concentration of heavy metdfThe ter m fair polbeuoonderdratonsi s us

123 5aeed Ismael Mohammed, Ramli Ahmad Termizi and Saleh Munee(r?6&} 58

124 | egally, pollution of this sort is not regarded as pollution because the source is not human. The law is

concerned only with people and human actions. Cases where pollution is caused by nature or is not subject to
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of foreign matter capable of damaging animal, plant or human life as well as mogaien
structures and materiaf$.

Furthermore, green spaces are deteriorating visibly because of a lack of adequate
irrigation and the indiscriminate loggirgg trees, both as fuel and to improve security. There

is a consequent increase in the amount of exposed land, which is a primary sourc&®bf dust.

2.5.2. Air pollution from fixed industrial sources

Human intervention causes industrial pollution, whstdms from a number of human
activities as well as the use of utilities, inventions of various kinds and industrial waste, all of
which have both a direct or indirect impact on the air environfiént.

A great deal of pollution is caused by the air emitteanf factories, power stations
and certain industries including petrochemicals, oil, glass, bricks and cement. This happens
because there is a shortage of chimney treatment equipment available in the country, and the
little that is available is inefficiersind obsoleté®

In addition, because there is not enough electric power, electric generators are used
for both commercial and domestic energy neééti® try to fill the gap in the electricity

supply, at least in part, some 90% of Iragi households use pgeagrators in addition to the

130 yaroujan Sissakian, Aknsari Nadhir, and Knutsson Svend8) 10841094;Al-DousariA and Al-Awadhi

J, O6Dust Fallout Characteristics wit hiAmbigddlUoaubshdf Dust
Geoscience8877; AckermanSA and ChungH , ORadi ative Effects of Ai rborn
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(2015): e1500498.
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public network, or form part of a neighbourhood generator sharing arrangémélihough
the exact amount of gasoline and black oil burned in this way is unknown, this practice
damages the quality of the air and harms toethh@ronment to say nothing of noise pollution
generated®®The generators, especially the more powerful ones, use diesel engines which
yield high levels of hydrocarbons (HCs), carbon monoxide (CO) and volatile organic
compoumls (VOCs)"’
Furthermore, municigaervices in Iraq are poor, and one of the ways this shows itself

is in the random burning of waste, a practice which discharges into the atmosphere large
guantities of pollutants that have a negative effect on both the environment and human
health>®

In addition, thermal power stations are the most popular type due to their high rate of
production. These depend primarily on fossil fuels or their derivatives, and so are classified
as highpollution projects™® According to the report of the Iragi Ministry of Environment
about the air pollution from ADaurah thermal power station in 2014, it is demonstrated that
there were high concentrations of air pollutants£3@D,; H,S and VOCs§°

In this regard, citiesni Iraq have industrial zones that contain such air polluting

industries as welding (gas and electric) the manufacture of pottery and the siitTimeye

245 Iraq Knowledge Network (IKN), Iraq Knowledge Network Survey 2011
<www.ilo.org/surveydata/index.php/catal8gt accessed 1 February 20Ministry of Planning(n 77); Arab

Uni on of Electricity, 6Statistical Bul |l e
<http://auptde.org/PublicationsCat.aspx?lang=en&CID=95> accessed 1 February 2018

1% Fadi M. Doumanin 5)9

3% halid A. RasheegdAzeezZaid A., andAl-SalhyAli A . "Effects of Air Pollutants from ADura Power plant

in the Surrounding Area South Baghdadl.'Int. Environmental Application & Scienéd, no. 2 (2016): 170

175.

138 Richard R Brennan Jr and otheEnding the US War in &m: The Final Transition, Operational Maneuver,

and Disestablishment of United States Forlrag (Rand Corporation 2013) 260

139 Kumar SameerKatoriaDhruv andSehgaDhr uv, O6Envi ronment | mpact Assessm
for Sustainabl e D e Jntetnatipnal e Journal of( En@irbr8nental 4End@ineering and
Managemenb67; Reena, R. KSingh,GuptaSingh, N. C., an@GuhaB. K. "Assessment of heavy metafsfly

ash and Groundwatéx case study of NTPC Badarpur Thermal Power Plant, Delhi, InBlution

Researcl?9, no. 4 (2010): 68689.

140 Aenab Allaa M, Singh SK and Lafta Ali Jalfit 121); Khalid A. RasheedAzeezZaid A., andAl-SalhyAli

A (n137)170

141 Fadi M. Doumanin 5)9
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are a number of cases where industrial areas that, when first established, were remote and
outside thecentre of the city and thus appropriate for industry are now encroaching upon
residential areas which have expanded in response to the inrush of people described
previously. There is no question that these areas are not fit for people to live in. Tlose wh

do live there are affected by constant air and noise polltitfon.

2.5.3. Air pollution from movable industrial sources

A mobile source of air pollution is one which can move from one place to another,
driven by its own powel*®

Road transport emissiomse a major source of air pollutioff. This term is used to
refer to all road traffic emissions, whatever the size and the use of the vé&hidiiough
road transport emissions are considered in terms of the exhaust, this is only part of the story.
Petrol or diesel fuel combustion produces exhaust gas, which contains a group of harmful
pollutants such as carbon monoxide CO, oxides of nitrogen NO,sV&d@ suspended
particles™®

A number of developing countries see mobile air pollution sources as a cause for
increasing concertf’ Leaded gasoline is more common than unleaded gasoline in the great
majority of developing countri¢® Iragi fuel contains two toxic substances: tetraethyl lead

and tetra methyl lead.

142 53eed Ismael Mohammed, Ramli Ahmad Termizi and Saleh Muneer A6&} 58

143 Thomas H Tietenberg and Lynne Lewis)vironmental and Natural Resource EcononfReutledge 2016)
584

144 Abdul Aziz Saffawi, Tawfig Khalid, anlahmodFaiza (n B4) 167-173.

15 Taha AlTayyar, and AlRawi Salem. "Reflections of Motor Vehicle Transportation on the Pollution of Iraqi
Environment."AL Rafdain Engineering JournaMosul Universityl4, no. 4 (2006): 588.

146 psaraftis Harilaos N (edreen Transportation Logistics: The Quest for Wiin Solutions vol 226
(Springer 2015) 244

17World Health Organization and UNAID®jr Quality Guidelines: Global Update 20q8/HO 2006) 14

148 Bruce Neil and Ellis Gregory M,Environmental Taxes and Policiésr Developing Countrigsvol 1177
(World Bank Publications 1993) 5, 64
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Given the population density in cities and govertesaincreasing public transport
use has a negative effect on air quality and puts continuous pressure on the envifhment.

In addition, since controls were removed from the import of vehicles, the number of
vehicles on the road has increased dramatioa&lti, a consequent deterioration in the quality
of the air™>° Moreover, most vehicles are in poor condition and require full maintenance,

which for many owners is not possible or at least, not a priority, because of the economic

condition of both individua and the state.

2.6. Effects of Air Pollution on the Environment in Iraq

Air pollution, according to Tietenberg and LeW?$also has economic consequences.
The quest for unpolluted air is costly, as human beings will travel to places where the
environment is pure. Likewise, preventing pollutants from escaping into the air and purifying
the air once it has become polluted atpensive processes. However, those who have caused
air pollution do not bear responsibility for paying the costs of mitigating its negative
results'*?

One of the most obvious effects of air p
Haze is caused wheight encounters pollutant particles and certain gases (nitrogen dioxide)
in the air> According to Marco and othet3? air pollution is detrimental to the environment

and worsens the effects of climate change due to crop damage, eutrophication and increased

acidification in areas where the ecosystem is sensitive. Air pollution reduction policies

1% rank RGunter The political economy of Iraq: restoring balance in a postflict society Edward Elgar
Publishing, 20139, 18, 210

%0 pid

1 Thomas H Tietenberg and Lynne LeWis143) 420

152 Department for Environment, Food and Rural Affaitee Air Quality Strategy for England, Scotland, Wales
and Northern Ireland vol 1 (2007) 910
<www.gov.uk/government/uploads/system/uploads/attachment_data/file/69336/ptHi2§64lity-strategy
vol1-070712.pdf> accessed 31 January 2018

5Mark Jenner "The politics of London air John Evelyn's Fumifugium and the Restoratidre"Historical
Journal38, no. 3 (1995): 53551.

Marco Gemmer anBo Xi ao, O6Air Quality Legislation and Standa
Status and Pu018)d(1)Aeances ircGlirpate tChaoge Beseasoh

50



calling for lower aerosol can also accelerate the pace of global warming owing to the removal
of the cooling effect that these aerosols have.

There is evidence thair pollution has affected agriculture, not only by affecting air
and water, but by affecting water and soil, which has a negative effect on crops. The
European Commissidr has estimated the value of crop losses in 2010 to be EUR 3 billion.

| r aq 0 sry oMEnviiorsment has issued figures suggesting that environmental
degradation in Iraq in 2008 cost between 4.9
estimate of 6.4% of GDP, this equates to 6.3 trillion Iraqi dinars or USD 5.5 Bilfion.

In the norh of Iraq, civilians are subject to respiratory illnesses and regularly
experience near suffocation because of the scoreadgt policy tha has been used
employed by ISISnilitants as they retreat in the face of a military offensive to regain control

of Mosul**” As UN Environment Chief Erik Solheim, however,

This is sadly just the latest episode in what has been the wholesale destruction of Irag's
environment over several decadésfrom the draining of the marshlands to the
contamination of land and thepllapse of environmental management systems| Tdi$
ongoing ecocide is a recipe for a prolonged disaster. It makes living conditions dangerous
and miserable, if not impossible. It will push countless people to join the unprecedented
global refugee popation. That is why the environment needs to be placed at the centre of

crisis response, conflict prevention and conflict resolutidn

Wnited States Envir on raeld tUs IEnviRmmentaé Protecion Agangye iR y, 6
Decontamination Research and Development Conference RepaitOf f i ce of Research and
8, 39

1% Fadi M. Doumanin 5)9.

15Bjsrnham, Oscar and other&The 2016 AlMishraq sulphur plant fire: Source and health risk area
estimation."Atmospheric Environmeni69 (2017): 287296.

ynited Nations Environment Programme (UNEP), 6Mosu
Serious I mpacts on He &hitediNationB Envionmmerd Pregramy, (Relen2016)r v 6 (
<www.unep.org/newscentre/mosittle bringsenvironmentadamageseriousimpactshealth prospects

recovery> accessed 1 February 2018
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Air pollution caused by war may be a major factor in the numbers of birth defects and
cancers being reported in Iraq astter war zones, a study has suggeSted.

Mozhgan Savabieasfahani, an Iranian toxicologist and lead author of the report, said
Afal armingo |l evels of |l ead were found in the
with birth defects, compared with simiteeeth donated from Lebanese and Iranian children

Savabieasfahani safithe toxicological effects of the air pollution would inevitably
have been damaging

fiwe found very high levels of mercury, lead, titanium and various toxic metals in hair
of children and parents of children with disorders or severe birth defects, showing metal
contamination has happened since 200@ith increased disorders and defects

She adve eodld sedithat when the bombing started so did the birth defects. In
May 2010,15% of 547 babies born at the [Basra] hospital had severe birth defects. This is in

contrast to 2% to 4% that is nornaa®®

2.7. Environmental Principles under the Iraqgi Legislations

Given that the aim of this thesis is to make an environmentally postivieibution
to the development of Iragi environmental criminal law, it would be foolish not to briefly
di scuss the essence of these principles. Be
general guides to act?'iis alsoadcéssary totdiscasa vadoast a i |

regulatory mechanisms that may be used to give effect to these principles.

159 |Inst Watson. For Int'l Studie€nvironmental CostsCosts of War Project, http://costsofwar.org/article/
environmentakosts (last visited Jan.13, 2015)gessica Adley, and Grant Andrea. "The Environmental
Consequences of WaiSierra Club of Canad@003); Svante M Enzler,. "Environmental effects of
warfare."The impact of war on the environment and human h¢a@f6); Bhke Lara. "The Failure of
Environmental International Law during Times of Wal.'Land & Dev4 (2014): 141.

%0 vidal John.Iragi children pay high health cost of wimduced air pollution, study find$2016), Guardian
News and Media Limitedhattps://www.theguardian.com/globdévelopment/2016/aug/22/iradildrerthealth
costwar-inducedair-pollution-studytoxic-wastebirth-defects

¥IstuartBell, andMcGillivray Donald Environmental Law7th edn, OUP 208) 25
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In view of an eveincreasing global population and the concomitant desire for higher
standards of living for all humans through the increaseavigipn of food, shelter,
employment and recreation, effective environmental laws are urgently needed. To counter
such usage and its consequences, environmental law is continually being developed and
applied both internationally and domestically. Any swu#velopment and application are
underpinned by a number of noteworthy principles through whose application environmental
law seeks to maintain an appropriate balance between development and production on the
one hand and conservation of the environmentreatdral resources on the other, while also
allocating liability for environmental damag¥.

On the other hand, the interpretation and enforcement of the principles of
environmental law is a complex task. Despite global recognition of the importance ef thes
principles, simply making reference to them in treaties or domestic legislation fails to provide
guidance on how corporations, individuals or states should in fact conduct themselves so as
to fulfil the purpose of these principl&¥.Various academics hayfor example, noted that
the principle of sustainable development is vague and that it identifies an important issue but
fails to solve it®*Si mi l arly, the f#Apolluter payso prin
straightforward, is far more difficult temploy than one may thirk> If, for example, the
polluter is a large corporation, the possibility arises that the costs of pollution are simply

viewed as overheads which are then passed onto the consumer in the form of increased

1%25usan, Wolf, andstanley,Neil. Wolf and Stanley on Environmental Lg#th edn, Cavendish Publishing

2004) 13

183 That said, Bell and McGillivray submit that the mere adoption of environmental principles into legal
instruments will, to some degree, positively affect the aims and objectives of administrative bodies and thus the
setting of policies and the making oflimidual decisionsStuartBell, andMcGillivray Donald(n 161) 60

¥6There is little sign yet of anything resembling
devel opment mi g ht Stoaet Bell, arsl MdGdlivray nDbnald @ [164). 68. See alsoLucas

Alastair R, TillemanWilliam A and HughesElaine Lois,Environmental Law and PolicEmond Montgomery
Publication 2003) 26

%vandekerckhovikaren 6 The Pol luter Pays Principl eYearhmokbfhe Eur o
European Lav 201
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charges® In other wordss o me bel i eve that the fApolluter

gi mmi ck, making not the®olluter pay, but th
There are three fundamental principles of environmental law. These are the principle

of sustainable developmerthe precautionaryprinciple, andt he fdApol | ut e.r pays

What follows is a discussion of these three cardinal principles as well as a few select

subsidiary principles.

2.7.1 Sustainable development

Sustainable development is concerned with more than simply envinbaimssues
and encompass three interdependent policy areas, which are (i) mutually reinforcing
economic development, (ii) environmental protection and (iii) social development.

A nation that commits to sustainable development is committing to integatithg
bringing into balance the environmental, economic and social aspects of their societies. There
is a need for coordinated, concurrent and harmonious planning and delivery of services that
address the environmental, economic and social goals of tha.ndamaging air quality in a
way that facilitates sustainable development places emphasis on the interfaces that exist
between the economy and the environment, and the economy and ¥5ciety.

Internationally, the challenge faced by those tasked with managirmgality is not
just delivering cleaner air but also doing so without damage to the economy or to society.
Sustainable development is especially critical in the developing world because countries face
competing choices in relation to economic develame use of natural resources and the

management of environmental quality. It is possible that developing countries can avoid the

%6 ucas Alastair R, Tilleman William A and Hughes Elaine L@i<64) 26

7v/andekerckhove Karefn 165) 210

188 Organisation for Economic Goper ati on and De SusthimaplenRevetopmén® E@i€a) , 6
Issues - Free Overview of the Repért (2017) 4
<www.oecd.org/greengrowth/sustainabledevelopmentcriticalisseesverviewofthereport.ntm> accessed 31
January 2018
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mistakes that have been made by industrialised countries and, by planning beforehand rather
than attempting to remedy afteards, can reduce the overall cost of degradation of the
environment?®

This is not say that sustainable development is only important for developing
countries. Even in developed countriéSsustainable development has a role to play in
maintaining growth ad prosperity; the fact the natural resource have a limited capacity
means that sustainable utilisation of these resource is needed to protect them from
degradation. In addition, if individuals or states have the absolute freedom to exploit and
utilities natural resource irrationally then an inevitable environmental tragedy will erffiérge.

Developing countriesshould take into account significant developments in the field
of long-term pollution control, and with due regard to the roles of relenéatgovernmental
bodies and pollutant governing bodies in promoting the implementation of legal aspects
relating to environmental regulatory mechanisis.

International environmental and planning laws may demonstrate a significant

principle of environmentdaw and its instruments which address the intersections between

¥HafetzJonat han L, O6Fostering Protection of the Marine
121 (3)ofthe ThirdLavo f t he Sea Co nAmencaniUpiver8ity htérlafodal Law Bevies83
""Notably, in 1997 the International Court of Justice

sustainable development with one of the most signifistatements of recognition emanating from the separate
opinion of Vice President Weeramantry in the Case Concerning the Gabdlegymaros Project. This case
pertained to an international treaty between Slovakia and Hungary, which governed the consfraatiam on

the Danube River. In view of criticisms concerning its environmental impacts, Hungary abandoned the project
only to be brought before the ICJ. Hungary argued, inter alia, that since the signing of the treaty environmental
norms such as the pdiple of sustainable development had emerged which entitled them to abandon the project.
The ICJ rejected this argument, noting that the development of such environmental norms was foreseeable at the
time that the treaty was conclude@iase Concerning th&abcikoveNagymaros Project (Hungaryl Slovakia)

[1997] ICJ 3 reprinted in (1998) International Legal Materials 168, 204. Seevalsghan Lowe. "Sustainable
development and unsustainable argumemtsernational Law and Sustainable Development: Past
Achievements and Future Challengk® (1999): 3637; Alan E. Boyle, and Freestone David, ddgernational

law and sustainable development: past achievements and future challédgfesd University Press on
Demand, 1999; Dire TladSustainable developmeint international law: An analysis of key enviezonomic
instrumentsPulp, 2007.

"MHyardinGarrett, O6The Tragedy ofSciert@24ommonsd (1968) 162
172 United NationsReport of the World Summit on Sustainable Development at JohanneSbutl Afica, 26

August - 4 September 2002 A/CONF.199/20 para 29
<www.un.org/jsummit/html/documents/summit_docs/131302_wssd_report_reissued.pdf> accessed 25 February
2014
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economic, environmental and social law (including other relevant aspects) and enable
development that can last for the present and future generdftions.

Principle 27 of the 1972 Stockholm Dear at i on st ates that 0St
cooperate in good faith and in a spirit of partnership in the fulfilment of the principles
embodied in this Declaration and in the further development of international law in the field
of sustainable developmerS*.The most widely accepted definition, however, comes from
the 1987 United Nations Report of the World Commission on Environment and
Development, known as the Brundtland Commission, which bore theQitteCommon
Future It defined sustainable developmn t Devslopngent that meets the needs of the
present without compromising the ability of the future generatidrie meet their own
neeldsad

The UN Conference on Environment and DevelopmienRio de Janeiro in 1992,
reaffirmed many of the principles expressed in the Stockholm Declaration which provide a
basic framework for environmental protection efforts such as the concept of sustainable

development, which was formulated in Article 3 loé tRio Declaration as follows:

WCentre for I nternati on alWhais Sustainabealelelpmbnei®a CISLment L a
Concept Paper ( 2Qritré fpr International Sustainable Development Ladv 1

"Ranee Khooshie LaPanjabi "From Stockholm to Rio: a comparison of the declaratory principles of
international environmental lawDenv. J. Intl L. & Poly21l (1992): 215;Philippe, Sands, andPeel
JacquelinePrinciples of international environmental law€Cambridge University Press, 2012.2¥3shifumi

Tanaka "Human Security and International Law: Prospects and Problé&etherlands International Law

Revew55, no. 3 (2008): 41820.

® There was at least one law case in which the rights of future generations were recognised as plaintiff in an
action taken by a lawyer on behalf of the future generation against the Filipino Government. This was the
Minors Oposa v. Secretary of the Department of the Environment and Natural Resources, Supreme Court of the
Philippines, [G.R. No. 101083, 30 July 1993]. Mr. Oposa challenged the decision of the Department of the
Environment and Natural Resources to permit a tisggesting company to exploit a forest. The thrust of Mr
Oposads argument was that the tree harvesting scher
generations would be deprived of the benefits of this natural resource and denied the ggatadbalthy and

wholesome natural environment. His own children were present to represent the next generation and future
generations. The Supreme Court of the Philippines a
case to to proceed. Theseawas dealt with outside of court after the decision. Citation from Judge Davide:
fiNeedless to say, every generation has a responsibility to the next to preserve that rhythm and harmony for the

full enjoyment of a balanced and healthful ecology. Putallte di f ferently, the minorso
a sound environment constitutes, at the same time, the performance of their obligation to ensure the protection

of that right for the generations to comeéEjleen Skinnider,.Victims of environmentacrime: Mapping the

issues International Centre for Criminal Law Reform and Criminal Justice Policy, 2012.39.

16 World Commission on Environment and Development, Our Common Future (UN 1987) ch 2, lpz@aon

JD. Environmental LawPitman Publishing.ondon 1995) 38
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The right to development must be fulfilled to equitably meet developmental and environmental
needs of present and future generations [ é] |

shall constitute an integral part tiie development process and cannot be considered in

isolation from it!"’

Despite clear international and domestic recognition of the principle, certain
commentators have noted that even if the Bru
law, it harlours too many ambiguities to enable a precise legal interpretation and the wording
makes it impossible for it to be used to create a legally enforceablé’8@m. this point,
however, Boyle and Freestone state that whether itlega obligation or notsustainable
development is a goal capable of influencing the actions of states and international
organisations and the outcome of litigation, and therefore has the potential to bring about
significant change and development in the 4.

Notably, sustainabé developmenthas been identified by certain authors of
environmental | aw as being é6undoubedly the

An interesting aspect of sustainable development is that its accomplishment requires
achievement of two aims: tlstriking of an equitable balance between present and future; and

the efficient use of limited economic resources, which include social cHpital.

Y"Mark Jennei(n 153) 535-551.

178 StuartBell, andMcGillivray Donald( n 161) 52

79 Alan E. Boyle, and Freestone David (/Q) 29

180 | ucas Alastair R, Tilleman William A and Hughes Elaine Lois 64)122, 28. When commenting on the

statusot he various principles of environment al Il aw, spec
must surely be that sustainable development must be the first and greatest principle and that all others should
serve that endOodep ISédigh Talkasdd owlQurnimgpg Puting Emvironmental Principles into

Legal Practicé ( 1995) Journal of Planning and Environment al

of faith internationally, within the E.C., and by the United Kingdom Gowemt, it [the principle of Sustainable

Devel opment] is capable of subsuming all other princi
BlGal i z z iGlopabksatibng Tradedand the Environment: Broadening the Agenda after Seéattle( 20 00) 25

28
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In view of all of the above, it is submitted that the challenge facing legislators wishing
to develop environmeal law is to ensure that the principle safstainable developmerst
incorporated into law in a way that makes it more achievable and enforceable.

Therefore, there is overwhelming support for the sustainable view that reform of air
pollution control lawwill be needed in which the principle of sustainable development would
fill many gaps in existing provisions. For example, legislative instruments and rbadexd
mechanisms, may be involved or covered by the proposed legislation to ensure that air
environment are sustainably align&4.

In this context, control of air pollution througlistainable developmelnas been seen
as a necessary approach of ldagn activity to restrict environmental impacts from air
pollution within acceptable bound®

The RioDe | ar ati onhwsman ebeitrhas [6é] are entit
productive life in harmony with natuié®* Since air pollution damages both human health
and the environment, air quality implicates both environmental and health cotfcerns.

Agenda 21 suports this principle through its objective of the elimination of
funacceptable or unreasonable r i s k s f r o mto the extenp ecbriomidally o n A
feasible %

The Rio Declaration suggests that unreasonable risks should be eliminated for future
generatios as well as for thisof8’ To meet this objectishodd it s
reduce and eliminate unsustainable patterns of production and consudiffi@iminating

unsustainable patterns of production and consumption would demand integrated decision

182 SunkinMaurice,Sourcebook on Environmentzaw (Routledge 2001) 489

183 panaiotovTodor, Economic Instruments for Environmental Management and Sustainable Development

(UNEP 1994) 2

184 Rio Declaratioron Environment and Development%8) principle 1

185 UN Conference on Environment and Development, Agenda 21, UN Doc A/ICONF.151.26 (1992).Agenda 21

f%eeks to avoid i mpairment of human health and déyet en
Ibid

187 Rio Declaratioron Environment and Development§8) principle3

188 |bid, principle 8
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making® with considerations of air quality being integrated into decisions concerning
production and consumption, so that air quality goals are achievedt ibypthose decisions.

Most of the air pollution described here, though presenting in many forms, arises from
one course: the burning of fossil fuel s. Th
ont he at mosphere fr qforedhpk inereasng thy uses of rerewablé@ by
energy and using energy more efficierttl§.

In Iraqi environmental law, environmental protection from air pollution is based on
the principles of sustainable development; maintaining and raising environmental pnotecti
standards; preventing the erosion of standards in response to the demands of industry and
trade; and effectively enforcing environmental laws and regulations.

The importance of the principle of sustainable development is evidenced through its
direct in@rporation into Article 2, paragraph 16 of the Law on the Protection and

Improvement of the Environment, No. 27 of 2009, which provides among other things that:

Sustainable development: economic and social development that addresses the needs of current
generations and which does not prejudice those of future generations, especially in respect of

preserving environmental systems and the rational use of natural products.
Moreover, Article 1 asserts that:

This law aims to protect and improve the environment through the removal and rehabilitation of
damage found or that has occurred in it, as well as to protect public health, natural resources,

biodiversity, cultural and natural heritage. This is to be edriout in collaboration with

189 bid, principle 4

10UN Conference on Environment and Development, Agenda 21, UN Doc A/CONF.151.26 (1992).Agenda 21
seeks to avoid i mpairmeaodurodgehudnawne |hog@negemDavadidl porycec e et
6Sust aivred bolpemelhveg and Air Quality: The Need to Replace
(2008) 18Widener Law JournaB83; John CDernbachStumbling Toward Sustainabilifnvironmental Law

Institute 2002) %

1 1bid (n 21) art2 (16)
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specialized agencies to enswgstainable developmeand the achievement of international

and regional cooperation in this area [emphasis addfed]
The principle is asserted again in Article 8, which provides that:

State planing organs will assume responsibility for improving environmental protection,
combating pollution; for the rational consumption of natural products sstainable
developmernin the formulation of development projects [emphasis addad)]

The means throdgwhich humanity may achieve sustainable development are clearly
stated in Article 8 as the O0linkage of envi
and planningo. Certain actions are necessar
developmetand planning policy with environmental issues; it is also necessary to reduce
consumption, to move towards the use of renewable resources, to use technologies that are
environmentally friendly and to apply policies to achieve effective waste management.

We should note here that this principle is falling under sustainable and planning
measuresather than administration, civil or criminal measutesas crucial to mention it in

this chapter because it considered as one of the important prénniplevironmental law.

272 The Apolluter payso principle

The polluter pays principlevas originally developed, in 1972, as a purely economic
principle by the Organisation for Economic -Bperation and Development (OECE)but
has since developed into anvironmental principle that essentially requires polluters to take

responsibility for any damage that they cati8élhe first instance where the principle was

1921pid, art 1

193 pid, art 8

194 yandekerckhove Karen (r6%) 201

195 stuartBell, andMcGillivray Donald( n 161) 52; Lucas Alastair R, Tilleman William A and Hughes Elaine
Lois (n 164) 26
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internationally received as an environmental principle was upon its incorporation into
Principle16 of the Rio Declaratioff® which stated that:

National authorities should endeavour to promote the internalisation of environmental
costs and the use of economic instruments, taking into account the approach that the polluter
should, in principle,bearhe cost of* pol l ution [ é]

In addition, paragraphs 2.14 and 30.3 of Agenda 21 required that the price of goods
and services should reflect environmental ¢8%tsnplicitly endorsing thepolluter pays
principle

Since then, theolluter pays principléasfeatured in numerous international treaties.
These include the 2000 London Protocol on Preparedness, Response, and Cooperation to
Pollution Incidents by Hazardous and Noxious SubstaliCeshe 1992 OSPAR
Convention*®the 1992 Helsinki Convention on the Puiten and Use of Transboundary
Watercourses and International Lak&sand the 1996 London Protocol to the Convention on
the Prevention of Marine Pollution by Dumping of Wastes and Other M&iter.
Unambiguously, theolluter pays principles a widely accepd principle of environmental
law.

The principle can be simply articulated to mean that those who cause environmental
damage should bear the costs of compensating the victims of such damage. In this way,
public financing of repairing environmental damaga de in most cases avoided, as the

polluters themselves should finance those efforts, provided they can be identified.

¥Birnie Patricia W andBoyle Alan E, International Law and the Environmef@larendon 1992) 92
Y$Ri o Declaration on Environment and Development o
Egvironment and Development UNGA (Rio de Janeir@43une 1992) A/ICONF.151/26 (vol I)
bid
9%preamble
20art 2(2)(b)
Dlart 2(5)(b)
D2art 3(2)

61



The polluter pays principlean be justified on various grounds, including economic
efficiency and fairnes®? for if those responsibleof environmental damage are profiting
from their harmful activities, then they should be made to pay for any damage that results.
Making the polluter pay also increases efficiency by creating an economic incentive to
minimise pollution.

Fairness also requs that the general public shall not be held responsible for the costs
of measures taken to protect or restore the damaged environment; rather, it is polluters
themselves who should bear the cost of environmental daitfage. allow the contrary
means thainnocent people would be made to pay such costs, which is certainly an unjust and
undesirable result.

The polluter pays principles an economic principle in the sense that the costs of
pollution are incurred by the polluter themselves and not by soctelgrge® It is of
particular importance for the effective implementation ofgbButer pays principleéhat the
polluter be known or identifiable so as to impose liability on him. While it is sometimes easy
to identify the polluter if there is a direcha obvious link between the damage and the
polluter's activity, this is not always the c&8e.

As noted above, theolluter pays principlés a liability principle, which means that it
forms the basis of environmental liability, whether this liability M&lar criminal. Thus the
polluter pays principlean be implemented by means of civil law as well as criminal law.

Another aspect of this principle is its role as an economic instrument, for example in the form

23 \jilkinson David, Environment and LaPsychology Press 2002)121

204 Rice P, 6From Lugano to Brussels via Arhus: environm
8(2) Environmental Liability39

20> sanford EGaines "The polluterpays principle: fromeconomic equity to environmental ethoex. Int

LJ 26 (1991): 463.

2 jonesB, O6European Commission: Proposal for a Framewor
14(1) Environmental Law and ManageméntPatersonlohn 6 Su st ai n a bSustainBbée\Declsionp me n t
and the Pr ecau2007p42@8NgturaPHarard$15;pResnikDavid B, 0ls the Precau
Principle Unsci eStdiésiniHistdry and PhiloSohy of $ele(ic2 Part C: Studies in History

and Philosophy oBiological and Biomedical Scienc829
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of tax and other economic incentives whi@nlay a significant role in the internalization
of environmental costs.

The polluter pays principlels an important environmental policy tool, not only
because it is consistent with the concept of fairness, but also because it provides a strong
economic incentive for industries and individuals to change unsound environmental
behavioural patterns and reduce pollution. The further weakening opdlhgter pays
principle will mean that there are ever few incentives for those whose actions threaten the
environment to take steps to prevent pollutrefated problems from arising in the first place.

Mention has already been made of the perception that the right to pollute can be
bought for the monetary equivalent of the environmental cost sustainedprobiem is
compounded by the existence of thecsal | ed fAcorporate veil 0 whi
environmental harm is attached to a juristic person (the corporation) rather than natural
persons (the directors or maspil-geesd. i ACCOIEE
where fines are simply passed on to innocent persons such shareholders and céffsumers.

Unfortunately, simply imposing substantial fines with the hope that they will provide
sufficient deterrence may well result in penaltiesinexcebs a cor porati onds a
predicament commonly ref ef%Taae istalso thesrelateth e 6 d
Oretribution trapd, whereby the necessary se
denied to consumers if a financiamalty is such that the corporation can no longer function
appropriately’>® Undoubtedly, the mere imposition of financial penalties on polluters does

not necessarily equate to making them fdy.

X'FisseBr ent, 6Sentencing Opti on CrinhngldawFertm2itor por ati ons 6
298 |pid 217

299 pid 218

219 eesonID (n 176) 482
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Understandably, the polluter pays principle has been desageattaningless in the
absence of a system of liability, a mechanism for compensation, charges for effluents or other
such solution§™

Curiously, the #dApolluter payso principle
environmental liability, are barely evidein the Iragi legal system. Neither the Constitution
nor any other legislation make reference to this principle.

As previously noted, environment al law i
principle, but it is widely applied in the context of mmal offences that incur financial
penalties. At the root of the principle is the requirement that polluters should meet the costs
of their pollution and that those costs should not be transferred to the end user through the
mechanism of higher prices.iftfor the responsible authority in charge to take care over how
the Apolluter payso principle is |implement e
damage compensates victims and restores the environment to its previous condition.

The Law on the Protémn and Improvement of the Environment, No. 27 of 2009
deals with various environmental offences that have to do with pollution of one kind or
another, including air pollution, noise pollution, polluting the marine environment and illegal
handling of wast. These offences are punishable by a term of imprisonment and/or a fine;
civil liability for acts and omissions that have caused damage to the environment can be
pursued under the Irag Civil Law.

However, Article 32, paragraph 1 of the Law to Protectiod &mprovement the
Environment in Iraq No. 27 of 2009 provides for a civil liability doctrine in clear terms:

Individuals are personally responsible for their actions, negligence or shortcomings in the
conduct of tasks falling within their care, as wedl #or monitoring or controlling their

personnel. This includes nawmpliance with or violations of the laws, regulations and

notifications relating to environmental damage. In cases of environmental damage, they will be

2 Tromans Stephefn 180) 790
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asked to pay for the removal of tHamage within an adequate period of time and to employ
special means to ensure that conditions return to their original state and within the timeframe
indicated by the Ministry*2

This provision states that any person who damages the environment or who is
responsible for others who do so, and regardless of whether that damage occurred naturally or
was the result of an intentional act, is liable to pay compensation.

The compensatiom question includes compensation for environmental damage that
interferes with the lawful use of the damaged environment by others, whether temporarily or
permanently; damage that reduces the aesthetic and/or economic value of the environment;
and whateer it costs to rehabilitate the environment. Important as these provisions are, there
is a need for additional rules that would make the burden of proof easier to deal with and
extend the limitation beyond that which is provided by the Iraq Civil £&w.

As noted above, thpolluter pays principlés a liability principle, which means that it
forms the basis of environmental liability, whether this liability is civil or criminal. Thus the
polluter pays principlean be implemented by means of civil law aslaslcriminal law.

Moreover, Law on the Protection and Improvement of the Environment, No. 27 of
2009 and related legislations impose fines and punishments on polluters who commit certain
environmental offences, and in theory, polluters with liability nfege civil and criminal
action to compensate victims of the environmental damage resulting from their activities.

To summarised, the polluter pays principleakated to the models mentioned in this
chapter. This i s bec au stieg anytedvsonnteatdd harmg whicm t o

has been highlighted in details in the next section of this chapter.

22 1bid (n 21) art32 para 1
23 bid (n 21) art32, paral
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2.7.3 The precautionary principle

Another important environmental principle, which receives a great deal of attention in
environmental law and othémternational instruments tackling environmental protection, is
the Precautionary Principle. This principle has become a critical aspect of environmental law
throughout the world and has increasingly gained support within the global comfAtfinity.
The precaubnary principle has been incorporated into a number of international legal
instruments, including the United Nations Convention on Biological Diversity 1992; the
United Nations Convention on Climate Change 1992; and the Convention of the Protection of
theOzone Layef®

Principle 15 of the Rio Declaration states that:

In order to protect the environment, the precautionary approach shall be widely applied by
States according to their capability. Where there are threats of serious or irreversible damage,
lack of full scientific certainty shall not be used as a reason for postponingftestve

measures to prevent environmental degradatfon.

24 As with the principle of sustainable development, a judgement (this time a dissenting judgement) by Judge

Weeramantry of the I CJ is used to support this cont e
right to conduct nuclear $&s in the South Pacific. Judge Weeramantry acknowledged that the precautionary
principle was &égaining increasing support as part of
it should be employed 6t o thpatenedenitonmemah degradagionpuntil sui¢gho n a |
time as the full scientific evidence becomes avail a
submitted that although Judge Weeramantry may be correct in stating that the precautionarg fgigaiping

increasing support as part of the international law of the environment, the international conventions and cases
already mentioned unfortunately demonstrate that such support fails to provide a unified understanding of the
principle that can badopted into, and made readily applicable through, various international and domestic legal
instruments. In sum, it is evident that the precautionary principle is generally considered to be an important
guiding principle for the development of environmadnaw. What is also evident, however, is that this principle

will need be adopted into legislation and treaties in a way that provides greater consensus as to its significance;
Owen, Mcintyre, and Mosedale Thomas. "The precautionary principle as a narastofnary international

law." J. Envtl. L9 (1997): 221New Zealand v Francl995] ICJ Rep 288 at 342.

215 United Nations Economic and Social Council Commission on Sustainable DevelpgRi@meclaration on

Environment and Development: Application ahdplementatiod (199 7) Re p o r -Genevaf the S
E/CN.17/1997/&ttp://www.un.org/esa/documents/ecosoc/cn17/1997/ecn174.9®m

ZWor | d Heal t hDe@ingwihnUncergintyi ¢iow, Cardthe Precautionary Principle Help Protect

the Future of Our Childrer® i n M Martuzzi TEha Brecdutiofary Pknoiger Prdteetidgs ) |,

Public Health, the Environment and the Future of Our Childia#O) (2004) 15
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The international conventions already mentioned demonstrate that such support fails
to provide a unified understandinfithe principle that can be adopted into, and made readily
applicable through, various international and domestic legal instruments.

Theprecautionary principle s  a lbeimgisafe mther than somwy!’ The essence of
the precautionary principle is the belief that the best way to protect the environment is
through prevention rather than cure, as it is less expensive to prevent environmental damage
in advance than to restore a damaged environment. Tiagdei also recognises that some
forms of environmental damage are beyond repair because of their irreversible nature or
because the state of the art is not sufficiently developed to ascertain with complete certainty
the potential of some activities to cguenvironmental harm; thus, its advocates argue, the
precautionary principle should be applied despite the lack of scientific certainty or
insufficient evidence of adverse environmental effects.

In the early stages of its development, the precautionangiple was the belief that
society should seek to avoid environmental damage through careful planning and by blocking
potentially harmful activitie$®® In practice, however, it is often difficult to predict all the
environmental consequences that may Itdsom human exploitation of natural resources.
Such uncertainty has given rise to the formulation of ghecautionary principlewhich
requires that where there are threats of serious environmental damage, a lack of conclusive
scientific knowledge abouhe possible damage cannot be used as an excuse for postponing
the implementation of measures to prevent such threats from becoming reality. The essence
of the principle is that because science is not infallible, there may not always be proof how,

when orwhy environmental degradation may occur, but there may nonetheless be reasonably

27 stuartBell, andMcGillivray Donald( n 161) 52
%18 Tickner Joel A, RaffenspergerCarolyn andMyers Nancy, The Precautionary Principle in Action: A
Handbook(Science and Environmental Health Network 1999) 23
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sufficient information available to suggest that such degradation may occur, in which case
action should be taken to avoid such degradation.

In the context of air pollutiosontrol, it is not always easy to understand how or if the
precautionary principlapplies. In part, this uncertainty stems from the complexities arising
from the difference between the precautionary principle and the prevention priAtiteh
principlesapply to air pollution control, given that each stage in the implementation process
is to include different measures designed to manage a level of harm that can be difficult to
determine or to reduce the probability of air pollution ri€ksTo avoid confsion, the
difference between preventive approaches and precautionary approaches is basically related
to the difference between environmental risk and scientific uncerfamty.

Preventive approaches respond to selbwn risks from the impact of air pollutio
When the risks associated with these effects are definitively known are known by those with
primary responsibility for controlling air pollution with a given jurisdiction, legal measures
must be taken to assess and manage the reduction of risks to headdn and any
environmental impacts. The purpose of preventive approaches is to mitigate thaovell

risks that air pollution poses to human health and the envirorfifent.

9 pederserDl e W, OGEnvironmewt alonmein h(20iLQ) LR¢ ¥EnvisoongedtaE lnaw
Review26; Tromans Stephen (r8Q) 780

220 Ortwin Renn, , Stirling Andrew, and Miilldderold Ulrich The Precautionary Principle: A New Paradigm
for Risk Management and Participatigimstitute du Development Durable et des Relations Internationals 2004)
2

#Irrancois, Benaroya, and Kosciuskdorizet Nathalie Making Sense of the Precautionary Principle
(European Trade Study Group (ETSG) 2001 Conference, Brussels, September 2001) 2

“2TrouwborstAr i e, O6Prevention, Precaution, Logic and Law:
Principle and the Preventative Pr i nc(2QD9 2Erasmuslawt er nat i

Reviewl05

223Thisisanexampleoftheoffenoef exposing others to hazrd or risk
in Article 2231 of the French Criminal Code, which is committed by deliberately instigating an immediate risk

of death or injury through injury or permanent impairment by theifiestlty deliberate breach of a specific
obligation to maintain safety or to act prudently in accordance with the law. This misdemeanour is punishable
by one year in prison and a fine of -1CGashp@iding So me
criminal sanction for nortompliance with the precautionary principle. The Criminal Chamber of the Court of
Cassation interpreted Article 223CC as compatible with its application to environmental cases. In particular,

this interpretation was applied tccase of the widespread contamination of water and soil by emissions of lead,
arsenic and cadmium from a plant which recycled batteries and other metal residues and which was located only
500 meters from the centre of a village. The Court of Cassation thé¢dhe trial judge, in pronouncing an
acquittal, despite having noted that the factory was very close to the village centre and in adjacent to a
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On the other hand, precautionary approaches inherently deal with risks where
scientific uncertainty limits understanding of the potential for harmful levels of air pollution,
or where regulatory frameworks require steps to prevent harm to human health and the
environment, even if the scientific evidence of the risk of harm is uraielefi*

Environmental damage can affect areas far from their source and do not respect
jurisdictional boundarie§> The principle manifests itself in a variety of w&ys,but
generally takes the form of due diligence, thereby preventing harmful action lzafore
environmental harm has been caused. Its application should movedkwg away from
i ssues of causation and the need for O6concl
preventior?’?’

In summary, it is evident that tipeecautionary principles generally considered to be
an important guiding principle for the development of environmental law. What is also
evident, however, is that this principle must be adopted into legislation and treaties in a way
that provides greater consensus as to its fesgnice. Where it has been embraced by
legislators, it has had a significant influence on policymaking decisions concerned with the
possibility of major human impacts and the ecological effects of pollution on the global and

domestic environmenrt®

playground which had to be closed because of the pollution of the soil, on the one hand, and that teegfresen

lead, arsenic and cadmium which posed a threat of renal cancer, on the other hand, had disregarded the meaning
and scope of Article 223 CC. Il ndeed, according to the Court of Ce
instantaneous risk, thereforendering the law to be compatible with progressive poisoning by exposure to a
contaminantPhilipsen, N. J., M. G. Faure, and K. Kubovicovgighting Environmental Crime in Sweden: A

Country Report. Study in the framework of the EFFACE research prof26is).24.

224 Gehring Markus W and Cordonier Segger Mdi¢ a i Prexautionéin World Trade Law: The

Precautionary Principle and its Implications for the World Trade Organizétion ( 2 01 4) 3
4<http://cisdl.org/public/docs/news/brief_precaution_trade.@tfcessed 11 March 2014.

22 This is encapsulated in Principle 2 of the Rio Declaration9f).1 t hat Stsatag s hawe [ é]
responsibility to ensure that activities within their jurisdiction or control do not cause damage to the
environment of otherstae s or of areas beyond the | imits of nation
226 padersen Ole \fh 219) 35

227 Bullard Robert D,Dumping in Dixie: Race, Class, and Environmental QuaMestview Press 2008) 121

125

GardinerSt ephen M, 6A cor e pr)é4loutnal of Palitical Phjjosophg8 i pl ed ( 20 C
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Curiousl, the precautionary principle which is the main principlerelated to
environmental liability, are barely evident in the Iraqi legal system. Neither the Qaostit
nor any other legislation make reference to this principled the only environmental
principle that has been referred to in the Law on the Protection and Improvement of the
Environment is the environmental impact assessment. Consequently, it is unclear whether
Iraq openly adopts these principles or not in a strict legal sense.

As describedn Article 2, paragraph 17 of this law:

Environmental Assessment of environmental impacts [involves] studies and qualitative
environmental analysis of proposed projects that could lead to activities that are harmful to

human health or the environment,lboti n t he pr es e’ t and in the fu

The law reaffirms the application of environmental impact assessment to a wide range
activities with the potential to affect the environment adversely, and the requirement that
these assessments must precede the &adtion of new activities. To give this requirement
teeth, the Environmental Impact Assessment Bylaw was promulgated in compliance with the
Law on the Protection and Improvement of the Environment, No. 27 of 2009 and provides a
detailed framework for howngironmental impact assessment is to be processed and carried
out.

While environmental law accepts environmental impact assessment as a clear
principle, it has been regarded as a precautionary method, and environmental legislations in
Iraq operates on th@recautionary principle by insisting that their impact on the environment
be assessed before a number of human activities can be authorised

The precautionary principle is also to be seen at work at the administrative level,
where public authorities charged -being &re moni t

made aware that precaution is an essential part of meeting their responsiBgiteggaphs 1

29 bid (n 21) art2 para 17
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and 2 ofArticle 100f the Law on the Protection and Improvement of the Environment, No. 27

of 2009 stipulate that:

Para (1). Project managers are obliged to submit an impact assessment report prior to beginning
their work. This report will conprise the following:

A. An evaluation of the positive and negative impacts the project may have on the environment, as

well as the surrounding environment;

B. The proposed means to eliminate and treat sources of pollution, including through controls and

environmental warnings;

C. Potential and emergency pollution incidents and the necessary steps needed to prevent them;

D. Technological means that have the least damaging effect on the environment and guidance on
their use;

E. Reduction and recycling of wi&, whenever possible;

F. Present an environmental perspective in projects and evaluate the environmental load in relation
to the output®

Para (2). Technical and economic studies on any project should refer to the objectives referred to in

Article 1 aboe?*

The essentiality of the precautionary principle is underscored in Article 11of the Law

on the Protection and Improvement of the Environment, No. 27 of, 20€6h states that:

Any activity undertaken by an organization with an impact oreth@ronment cannot go ahead
without first obtaining the approval of the Minisfi?

Thus, the purpose of preventive approaches is to mitigate theknmesiin risks that air

pollution poses to human health and the environrf#ént.

20hid (n 21) art10 para 1

1 pid (n 21) art 10 para 2

22 1hid, art 11

*This is an example of the offence of exposing other:
in Article 2231 of the French Criminal Code, which is committed by deliberately instigating an immediate risk

of death or injury through injury or permanent impairment by the manifestly deliberate breach of a specific
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Therefore, criminal law applieas soon as the administrative provision (e.g. in the
form of an emission limit in a licence) has been violated, whether or not this causes harm to
the environmert>* Hence, this principle is related directly with models A and B because
both modelsarefocusing onthe administration and criminal provisions for protecting against

environment.

2.7.4 Subsidiary principles

Although there is general academic agreement regarding the existence of the three
aforementioned cardinal principles of environmental ldnere is far less agreement on how
many distinctsubsidiary principlegxist>>® As it is outside the scope of this thesis to delve
into the nature and status of the numerswissidiary principlesonly a few examples will be
discussed.

The first is the principle of preventionwhich is aimed at prohibiting damaging
activities by requiring that timely action be taken to eliminate or minimise environmental

damage before it occuf® In other words, this principle requires that possible environmental

harm slould be pree mpt edd at iits source, thus favour.

obligation to maintain safety or tataprudently in accordance with the law. This misdemeanour is punishable

by one year in prison and a fine of -01CGaspdwding Some ¢
criminal sanction for nocompliance with the precautionary principle. The Gniah Chamber of the Court of

Cassation interpreted Article 223CC as compatible with its application to environmental cases. In particular,

this interpretation was applied to a case of the widespread contamination of water and soil by emissions of lead,
arsenic and cadmium from a plant which recycled batteries and other metal residues and which was located only

500 meters from the centre of a village. The Court of Cassation ruled that the trial judge, in pronouncing an
acquittal, despite having noted thidie factory was very close to the village centre and in adjacent to a
playground which had to be closed because of the pollution of the soil, on the one hand, and that the presence of
lead, arsenic and cadmium which posed a threat of renal cancer,athehdand, had disregarded the meaning

and scope of Article 223 CC. Il ndeed, according to the Court of Cz¢
instantaneous risk, therefore rendering the law to be compatible with progressive poisoning by exposure to
contaminantPhilipsen, N. J., M. G. Faure, and K. Kubovicoviighting Environmental Crime in Sweden: A

Country Report. Study in the framework of the EFFACE research prof2ois).24.

Z4Nuno GaroupaCriminal law and economic&dward ElgaPublishing, (2009).320

25 HendersonPaul GW 6 Some Thoughts on Distinctive Principle:
(2001) 8(2)South African Journal of Environmental Law and Poll&®

#%susan, Wolf, and Stanley (162) 15
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having to remedy what has already occuffédhe preventative principlés that measures
taken in line with it do not hinge on the appearance of ecological problemseltakan in
anticipation of such problems. An example of the principle can be found in Article 194 of the
United Nations Convention on the Law of the Sea (UNCLOS), which obliges states to
prevent, reduce or control pollution of the marine environment, whetfthin or outside of

their own waters.

Secondly,the preventative principlgenerally pursues environmental activity and
allows action to be taken to protect the environment at an early’3¥age.

The prevention principle has been established by a numbenternational
environmental frameworks. It was put forward in the Stockholm Declaration as the obligation
t hat n a ttd ensuse thht activetiesvithin their jurisdiction or control do not cause
damage to the environment of other states or of afe@gond the limits of national
jurisdictiond®*° The legal aspects of the preventive approach were set out in Article 30 of the
United Nations General Assembly as international obligations with the provision that, among
other things;

All States have theesponsibility to ensure that activities within their jurisdiction or control do
not cause damage to the environment of other States or of areas beyond the limits of national
jurisdiction240

To introduce a national responsibility for ensuring that meastwesontrol
environmental pollution and protect health and safety have been performed, domestic laws
should meet both the standards set in these international environmental frameworks and the

legal aspects of international environmental law. To do so wenddhle environmental and

7 stuartBell, andMcGillivray Donald( n 161) 52

2% BehamMar kus P, 6Book Review: P hi IPringiples of Sraenndtisnal a n d
Envi r on me(20063 18(1)Austiad Review of International and European Law Ondia@

29 Declaration of the United Nation€onference on the Human Environmefit972) http:/www.un
documents.net/unchedec.htaccessed 5 March 201A4rie Trouwborst (n 209105

240 United Nations Conference on Trade and Developmémiernational Investment Instruments: A
Compendiumyol XII (UN 2003) 5770
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planning laws in domestic jurisdictions to authorise environmental governing bodies and their
local authorities to set standards of best practice in relation to air pollution prevention. In this
way, the national laws for air potion prevention could require relevant stakeholders to
carry out preventive schemes or programmes to identify and assess inappropriate or
unfriendly environmental practices For example, provisions within such laws could authorise
schemes or programmes &mluce the harmful effects of air pollution.

Finally, many forms of air pollution control must be carried out on the basis of shared
approaches to be effective. Therefore, the third subsidiary principle is the pursuit of various
forms of cooperativeapproaches or coordinated measutesmitigate the risks that outdoor
pollution poses to human health through economic activities that provide an opportunity to
develop a useful level of understanding of cooperation, particularly in terms of how
stakeholdes prioritise the various stages and processes involved in air pollution control, and
the specific potential consequences of complying with saterced environmental and

planning laws.

2.8. How to Punish Environmental Pollution in Irag? Some Reflectios on

Various Models of Criminalization of Environmental Harm

An effective environmental criminal system requires a combination of measures that
penalises both abstract and concrete endangerment of the environment, as well as an
independent crime for sittians where pollution has had serious consequefites.

Several different possibilities for punishing environmental pollution exist in current
legislation.

All of these models have different implications for what must be proven in a Criminal

Court?*? The quesbn that is of particular interest to us is whether incrimination (and

Z4\lichael Faure, andHeineGunter."Environmental criminal law in the European Union: documentation of the
main provisions with introductiors(2000).128130
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therefore the information needed to prove a violation of this provision) is addressed directly
towards the protection of the environment or whether such protection is only achieved in a
indirect way, e.g. by criminalizing the violation of licencing conditi6Hs.

Thereforewe will give a brief overview of some of these modes of punishment and
address the above questions from a critical perspective.

In order to facilitate the comparabiligf the description of the various models this
section will try to follow a similar pattern. First, a general description of the way the
particular model works will be provided; then the legal method of protecting the environment
through the particular med will be outlined; in addition a brief critical perspective of the
model will be presented, e.g. by referring to ldve certaprinciple. Then examine what must
be proven in the particular model and what the practical consequences with respect to the
requirements of evidence are. Finally it will be illustrated that the way the legislator chooses
to provide criminal protection dhe environment has a bearing on the role and task of the
various parties involved, such as the Public Prosecutor, defence attorneys and the judge.

When describing the various models will use a comparative methodology. In order to
make clear how environmti pollution should be proven may well vary with the model of
criminalization, will distinguish between models of abstract endangerment (A), concrete
endangerment (B) and serious pollution (C). Will deal separately with punishment on the
basis of vague nms (D).

Indeed, most of these forms of criminalization of environmental damage can be found
in some way or another in many legal systems. Therefore, examples will be given mainly
from Iraqgi law. The reader should, however, bear in mind that most legaihs/snake
combined use of some of the models. Moreover, it is sometimes difficult to classify a certain

provision under a specific model. The choice in that respect will often be arbitrary.

%2eine, Gunter."Allemagne. Crimes against the environmeReVue Internationale de Droit Pérgh
(1994): 731-759.
#3\leir Dan-Cohen Harmful thoughts: Essays on law, self, and moraRinceton University Press, 2009.150
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2.8.1 Model A: Abstract Endangerment

The core idea behindtheldga t er m 6abstract endanger ment

environment al pollution that s not wuswuall
model, the criminal law takes the form of a simple addition to an existing scheme of
administrative decisns based on the level and quality of emissions into the environment.
Moreover, systems of administrative law are frequently based on administrative laws
governing the conditions under which authorities can allow some measure of environmental

244

pollution.”™ Of pivotal importance, however, is that these administrative laws lay down

certain emission standards or limitation values that determine the maximum quantity of a

given substance that can be released into the atmosphere. These thresholds can be stated in

general legislation which is widely applicable to a range of organisations; or, they can also be
stated in terms that are specific to a particular type of organisation and these are often
stipulated on individual licences. Frequently these systems camtienea into a single one
in which the criminal law usually applies only to enforce administrative decisions that are
taken. Thus, a distinction can be made between a dependency upon general administrative
rules and principles, on one hand, and the depeydempon individual decisions of
administrative agencies on the other h&fid

Criminal protection is frequently provided in the form of an addendum at the end of
an administrative statute in a provision stating that any violations of the provisions of the ac
or of regulations based on the act shall be punishable with a specified s&fiction

Sometimes there is specific mention of persons operating without a licence or failing

to comply with licence conditiorf8’ is criminally liable under the specific provisi6f.

#Antony Duff, Robin andS. EMarshall™ Abstract Endangerment, 6Two Harm
Criminalization®' (2015) 6-12; SindhuVirender. Environmental crimes: An analysisternational Journal of
Advanced Educational Researdfolume 3; Issue 1; January 2018. 27/8P

245Antony Duff, R. "Towards a modest legal moralisr@timinal Law and Philosoph§, no. 1 (2014): 21-235.

248A| -Budairi Ismail andIbrahimHawra (n 4)72-74

7 An example thé-rench provision criminalizes running a classified installation without a permit.
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Nevertheless, it is contended by some commentators that this model is not directed
towards the protection of environmental values. They argue that the only value that is
protected by such provisions iBe interest of the administrative authority in the proper
enforcement of environmental law. However, more recently there has been a tendency to
view such administrative statutes as also being directed at the protection of the environment,
albeit in an idlirect way.

Accordingly, it is now generally accepted that the criminal provision which imposes a
penalty on a person who operates a chemical factory without a licence is also intended to be
directed towards the protection of ecological values in an ictdivay?*° Indeed, to operate
such a factory without a licence is frequently viewed as endangering a protected interest,
namely a clean environmenf However, since criminal law takes effect irrespective of any
specific damage or threat of harm to the emwinent, these provisions punish the abstract
endangerment of the environmérit Although the goal of the criminal law provision can
indirectly be the protection of the environment, this is not clear from the way these provisions
are formulated and operatendeed, criminal law applies as soon as the administrative
provision (e.g. in the form of an emission limit in a licence) has been violated, whether or not
this causes harm to the environm@ht.

The first question that arises is what authority has the ptavdetermine what the
scope of the criminal liability under this model will be. Obviously, the institutions that come
to mind to fulfil this task are the legislator, the administrative authorities and the judiciary. In
most cases, the legislator laid dothe scope of the sanction and granted authority to an

administrative agency to set emission limits. In that case, the power to set the specific

248phjlip Pettit "Republican theory and criminal punishmehtU t i 9, hot 1a(k997): 599.

2%philip Pettit "Criminalization in republican theory (2014).

20 An example thé=rench Environmental Code that punishes the transmission of waste to anyone ottrer than
operator of an approved facility and the disposal of waste without the required approval.

#11bid (n 21) art32

%2Nuno GaroupaCriminal law and economic&Edward Elgar Publishing2009.320
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conditions of criminal liability is delegated by the legislator to the administrative ag&ncy.

In some cases, h@ver, emission limits are set at the level of the legisfafdfhe greater

the power of discretion of the administrative authority, the greater the power of the
administrative agency to fix the conditions of criminal liabiffty.

At first sight, one wouldhave the impression that the power of the judge to determine
the scope of criminal liability is relatively limited within this model. Indeed, it seems that all
the judiciary has to do is to verify whether e.g. the licensee complied with the conditions laid
down in a licence. However, the power of the administrative agency to set the conditions of
the licence is limited.

Also in legal practice, this task of the judiciary has great importance. If a suspect is
prosecuted for an alleged violation of licencenaitions it will often be argued by the
defendant that the licence conditions are void, either because they did not correspond with the
statutory framework or because they violated general principles guaranteeing a fair
administrative procedure.

This showghat although the task of the judiciary in determining the scope of criminal
liability is formally relatively limited under this model, the possibility of judicial control still
allows for an active role of the Criminal Court in defining the scope ofimaintiability.*®

The first question that should be asked is whether this model fits into the general
criteria for the use of the criminal law and what possibilities there are to limit the scope of
criminal liability. >’

This raises the issue as to whethenatr the specific criminal provision is directed at

providing protection against harm. This is rooted in theories of crime which hold that the

23 |pbid (n 21) art6 and art 24

Douglas NHusak.Thephilosophy of criminal law: selected essa@ford University Press, USA, 20B82.

%> 0One could also think of general principles or rules that guide the behaviour of the licensee and are laid down
by the legislator or by the executive. For reasons of simplicity, we now focus mainly on emission limits, since
these most clearly show the cegsiences of the administrative dependency.

%%\Michael GFaure "The revolution in environmental criminal law in Europ€a. Envtl. L135 (2016): 321

%’Antony Duff, Robin and S. E Marshdh 244) 6-12
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criminal law should primarily be understood as a reaction to an actual harm. As already
discussed, however, inishmodel, the actual occurrence of harm is not a prerequisite for
criminal liability, since it is the abstract endangerment that can lead to criminal liability and,
consequently, punishment can take place even though no actual harm occurs

Indeed, the opation of a hazardous installation without a licence leads to criminal
liability whether or not the activity gave rise to damage in that case. As far as it is not the
mere operation of a plant without a licence that is criminalised, but the violation sdiemi
limits that is punished, one could argue that this equals the punishment of harmful behaviour
as these standards are set to prevent harm. However, even if this may be the case, one should
note that actual harm need not be proven. The criminal lglieapas soon as the standard is
violated, irrespective of whether or not harm to the environment réstlts.

Another question that could be asked to determine whether an appropriate use has
been made of the criminal law is whether the walbbwn legality pinciple has been
respected. This refers to the fact that criminal liability must have a basis in a statutory
provision. Equally important is the resultitex certaprinciple meaning that the conditions
for criminal liability should be specified in detak ante so that the prospective criminal
knows exactly whether his behaviour will be subject to the criminal law.

In the light of the legality principle, the notion of abstract endangerment is open to
some question based on the fact that frequently, thislaéor only states the conditions for
incurring criminal liability in broad terms which provides some latitude to the executive and
its agencies to determine, in greater detail, the conditions under which criminal liability is
incurred One could argue that in that case the legislator in a Statute does not lay down the

conditions for criminal liability, although most constitutionaind administrative lawyers

#8Bernard EHarcourt "The collapse of the harmrinciple." The Journal of Criminal Law and Criminology
(1973 ) 90, no. 1 (1999): 16994.
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would agree that parliament could empower the executive to provide detalésd imu
administrative regulations or even in individual licences.

This leads to the problem that parliament only determines a punishment without
having any idea as to what activities this criminal liability shall extéhd.

A further criterion to determindné limit of criminal liability is the principle of guilt.
Are there special requirements as far as the subjective element to the crime is concerned? In
most cases, one can note that the legal system usually considers the offences falling under
this model a offences of an administrative nature, not requiring specific conditions of intent.
However, it seems fair to state that in most systems even reckless or negligent behaviour can
lead to criminal liability for e.g. violation of licence conditions.

For example, in Iraq it is accepted that criminal liability is established the moment it
is clear that no grounds of excuse or justification apply. Since there are usually no specific
statutory or jurisprudential requirements of guilt related to these absina@eingerment
provisions, the scope for criminal liability is potentially relatively large. However, in the Iraqi
Penal Code, a distinction is made between violations which are committed negligently or
intentionally. This distinction leads to a differentadjfication of the crime and thus to a
different sanctiorf®°

Another test is the weknown subsidiarity principle. Within this context, it refers to
the question of whether criminal liability is needed to reach the goals set. Without going into
too much e@tail in that respect, it could be argued that in many cases administrative sanctions

such as e.g. administrative fines or injunctions would be adetfiate.

#9Antony Duff, Robin and S. E Marshall (442 6-12

#0penal Code No 111 of 1969, further amended in 2010, arABdoffence is premeditated if the offender has,
criminal intent art 35- An offence is not premeditated if the criminal consequence occurs as a result of a
mistake on the part of the offender whether or not such mistake is due to negligence, thoughtlessness, lack of
due care and attention or lack of caseration for any law, rule or regulation

#l\ichael G Faurdn 256) 321-350.
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However, according to the economic theory of crime, in some cases a relatively large
sanction might & needed to outweigh the low probability of detection of environmental
crimes. Given the insolvency problem, amonetary sanctions might also be needed if the
potential magnitude of the administrative fee would outweigh the individual wealth of the
polluter. For these and other reasons, deterrent, possiblynpnaetary sanctions might be
needed, which may justify the need for the criminal sanction.

The related proportionality principle relates to whether the criminal provision
provides for a balanced relaship between the potential harm and the sanction that can be
applied in case of a violation. Given the fact that abstract endangerment means that the
criminal law will already intervene in case of an abstract threat to the environment, even in
the absece of specific harm and given the fact that through the absence of a statutory
requirement of guilt the scope of criminal liability is potentially relatively large, one would
expect a relatively low sanction to apply to criminal provisions falling undemntbdel?®?

The problem is, however, that in many legal systems, relatively high prison sanctions
apply to the violation of administrative values. Moreover, there are some examples of Iraq
statutes where the violation of administrative values is punishee severely than the
pollution itself. Finally it should also be noted that in some cases the violation of regulatory
or licence conditions is punished in the same criminal provision, with the same criminal
sanction as the pollution itséff

A final criterium that is sometimes used to test the usefulness of a specific provision

is an effectivenesdest. Can the criminal provision lead to the result it is aimed at? This

effectiveness question relates more particularly, to whether the specific provision can

22010 P FipAC B FIDDIHFFORID OWF KFDY ¢OF WO FQPHIF KBIF- JouraniNasser,

Environmental Crime and Sanctions in Iraqi Legislati@®10)190 translated from Arabic to English by the
author]
253 bid (n 21) art33 and art 34tbid (n 260) art 240
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effectively protect ecological valué%: This is, in addition, related to the-salled specificity
principle, which questions whether the criminal provision is specific enough to meet its aim
and can avoid any possible undesirable side effects. Largalyqtlestion can only be
answered when one looks in detail at the specific administrative rules that are enforced.

With respect to the effectiveness, | can refer to the discussion above where it was
stated that these provisions do not aim at the direct qiiateof environmental values.
Obviously, the effectiveness will, largely, also relate to the possibility of proving the
violation of a certain provision in couf®

In this respect, | can once more refer to the discussion above. The criminal charge in
thismodel usually relates to the fact that the defendant allegedly e.g. operated a plant without
a licence, violated licence conditions or acted in contravention of other administrative
rules?®®

After having illustrated that only the violation of the admimstre rule needs to be
proven, the question now arises how this evidence is collected. Most environmental statutes
now provide detailed procedures that must be followed when samples of e.g. solid waste, air
emissions are taken.

One could state that this el makes it relatively easy for the Public Prosecutor, who
can rely heavily on expert opinions gathered during the preliminary procedure by an expert
and/or the administrative agenty.

The substantial disadvantage of this model, how unavoidably necé&ssay be in

practice, is that it does not focus on the direct protection of the environment and therefore

%4 sysan FMandiberg, andraureMichael G "A graduated punishment approach to environmental crimes:
Beyond vindication of administrative authority in the United States and EurGpkifm. J. Envtl. L34 (2009):

447,

25 Nevertheless, one should be careful with this criticism. For instance, énatiop of a nuclear power plant
without a licence is criminalised since it abstractly endangers mamyrgemental and human) values.
Nevertheless, it is hard to doubt the usefulness of such a provision; one cannot argue that this provision is
ineffective, simply because it does not react to actual harm.

%6 An example the~renchstatute providing that he who hinders the exercise of functions by persons charged
with inspection duties or with the monitoring of classified installations will be punished.

%7 HerbertHart, AdolphusLionel, andGreenLeslie. The concept of lawOxford University Pres$2012.128.
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seriously limits the task of the judge in providing this protection. This model makes the judge
a slave of the administrative authority and its etg€efhis does, however, not necessarily
mean that this model should be avoided. The control in this model is provided for in a

procedural way (e.g. by allowing the counterchéék).

2.8.2 Model B: Concrete Endangerment

Concrete endangerment specifiessituation where a violation of environmental
values is considered to have occurred in virtue of a concrete threat being posed to the
environment and this is a prerequisite for criminal liability.

In this case, unlike in model A, a mere abstract dangeetpathe illegal operation of
a plant might cause danger to the environment is in itself too abstract and therefore
insufficient for criminal liability. In this model usually at least the occurrence of an emission
is required. This is an existential threehich can lead to concrete danger to the environment
although it is not required that actual harm be proven as well. Usually the threat of harm is
sufficient?®°

However, it must be admitted that being found guilty of causing concrete danger to
the enviroment usually only carries a criminal liability provided a second condition is met,
that is that this emission takes place illegafRin model A, all that was needed to be shown

was that the act violated administrative rules. In the case of model B, flssiaamor

pollution that can pose an existential threat needs to be proven. However, as long as the

Z8\tichael G Faure (n36) 321-350.

2DouglasHusak Over criminalization: The limits of the criminal la®@xford University Pres$2008.71

2% An exampleof this incremental approach to introducing models of environmental crimes that are more
independent of administrative law can be found for example in a convention adopted by the Council of Europe
on November 4, 1998, on the protection of the environmetfirough criminal law
(http://lwww.coe.fr/eng/legaltxt/172ehtm). Even though this convention has not yet been enshrined into many
national laws, it is of interest for the current study because it employs subdivisions between various types of
environmental cmes, as we suggest. Moreover, according to article 2.1 (a), an emission that has the serious
consequence of creating death, serious injury, or a significant risk of death or serious injury leads to criminal
liability irrespective of a violation of administtive obligationsSusan FMandiberg, and-aureMichael G (n

264) 449.
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administrative rules are followed, usually no criminal liability follows since the act is not
considered to be illegal. This is the principal point of défee between these two models
and model C, which is discussed below, in which criminal liability can occur even if
administrative requirements were formally met.

Indeed, even if no administrative regulatory framework has been violated, criminal
liability can apply under B since the emission it can still be illegal, whereas in that case under
a traditional model of abstract endangerment no criminal liability would &fise.

With respect to the provisions, falling under this model it is generally agreetthéivat
aim is the protection of so a | lkeceldgicdl values .

Again, the question should be asked which authority has the power to determine the
scope of criminal liability. In this case, again the task of the legislator is obviously crucial in
formulating the conditions of criminal liability. However, one should bear in mind that
contrary to provisions falling under model A, the provisions under model B usually consist of
two separate requirements. First, there is a requirement that eitherssioernook place or
that a certain consequence resulted. A second condition for criminal liability under this model
is that the act has to be illegal. Obviously, the authorities that have to decide upon how both
aspects of the provisions will differ. , igely, decide by the legislator or by the executive
through generally binding rules or through licence conditions the question whether or not the
pollution or emission was illegal wifl’?

Al t hough one could take i ssudonwfilleghlityt he mo
it serves to illustrate the critical role of the administrative authorities in determining the scope
of criminal liability within this model. However, just as was the case in model A, the judge

will keep his power to exercise judiciadmtrol.

21 Michael G Faure (n55) 321-350.
272 7| - JouraniNassel(n 262) 180.
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This model also raises the question whether such offences meet the general criteria for
the use of the criminal law and what possibilities exist to limit the scope of criminal liability.

A question | addressed in that respect is whether the @inpirovision aims at
providing protection against harm. This is certainly more the case than in model A where
abstract endangerment could already give rise to criminal liability. In this case an emission is
needed which has the potential to cause harmeftlesless, in this case there is a clear link
between the criminal liability and the threat of harm.

It is also interesting to examine whether the provisions falling under this model
correspond to the legalitynd its resultindex certaprinciple. As faras the legality principle
is concerned, the model of concrete endangerment has the advantage that the formal legislator
determines the conditions for criminal liability.

As far as the guilt criterion is concerned it should be mentioned that the pngvisio
this model usually require some element of subjectivity.

For example in the Iraq Penal Code Articles 491 and 497 only apply if the emission
took place knowingly, meaning that the defendant knew or should have known that the
emission could endangerlgic health.

In the Law on the Protection and Improvement of the Environment No. 27 of 2009,
however, there is no special statutory requirement of intent. The same conditions of guilt
apply to provisions falling under the abstract endangerment andhass®ounder the concrete
endangerment model. The latter seems to be true in the Iraq Penal Code as well. Criminal
liability under Article 497 of the Iraqg Penal Code is indeed possible even if the defendant
only acted negligently.

With respect to the subsadity principle, |1 can again refer to the discussion under

model A.
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It is unlikely that, if concrete endangerment to the environment is caused, an
inadequate degree of protection could be provided without the use of crimirfaf law.

In light of the proportynality principle, one would expect more severe sanctions in
this case.

The Law on the Protection and Improvement of the Environment No. 27 of 2009
punishes more severely direct environmental pollution under Articles 32 and 34 than the
violations of enviramental statutes brought under the Penal G6de.

In that respect, it can be mentioned that a model of concrete endangerment is
obviously more effective in protecting environmental interests than a model of abstract
endangerment that merely relies on thdation of administrative rules.

The criminal charge under this model usually consists of two elements. First, it
usually refers to an emission or an act of pollution, which the defendant has allegedly caused.
Second, reference is also made to the fa¢ttbiigact has been done in an illegal way. Again,
| have to underline the statutory and jurisprudential duty to specify the facts that constitute
this violation.

At first sight, it seems that no specific problems of proof arise under this model. This
might be true for the second part of the charge, being the fact that the emission/pollution took
place illegally. However, even there, in practice many problems may arise in relation to the
justificative effect of the licence e.g. if the defendant met theditons of his licence but the
Public Prosecutor argues that he has nevertheless emitted in an illegal way.

There is a major difference between the methods of proof under the abstract
endangerment model (A) and under model (B). In the abstract endangerowsl, a charge
is usually brought for having violated an emission limit set in a licence. In that case, the judge

will rely largely on information provided by a technical expert or an administrative agency.

2B\lichael G Faure (n%b) 321-350,
27 bid (n 21) art33 and art 34tbid (n 260) art491 and 497.
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When looking at the roles of the various papants in a criminal trial, again the
Public Prosecutor can rely on prior evidence gathered during the preliminary procedure by an
expert and/or the administrative agency. However, in this case the question of evidence will
not becanteren the questiomhether or not a certain licence condition was violated. Since
the provisions falling under this model aim at protecting against concrete endangerment, the
Public Prosecutor will have to show that the act or omission of the defendant constituted
concreteendangerment as described in the statutory provision. Therefore, within this model
there is also a more active role for the judge.

The premeditated or wilful causing of damage to the environment is defined as
impairments resulting from acts committed mttenally and which have a pernicious effect
on the environment, any of its elements, and/or living organisms and their habitats. This is
dealt with in Iraqgi civil law by the provisions of articles 202 and 204, which obligates the
perpetrator of the damag® pay compensation.

Harmful effects in terms of the natural environment are defined in Law No. 27 of
2009 on the Protection and Improvement of the Environment which also stipulates certain
actions which are in breach of this law. It also lays down thesfiand penalties to be

imposed on violators

2.8.3 Model C: Serious Environmental Pollution

The concept of serious pollution indicates which lies at the heart of this model aims at
providing protection against cases of very serious pollution. The principal thrust of this model
is that, unlike in Models A and B, it does not require delineatingdfaionship between
criminal law and already existing administrative provisions. Significant wilful acts damaging

to the environment are punishable in this model regardless of whether these were specifically
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stated in the licensing terms, thus liftingettveil formerly provided by recourse to
administrative provisions.

It could be useful to compare penalties for breaches of environmental laws with those
meted out for the commission of acts causing bodily harm. In most penal systems, negligent
or intentimal injury caused to others is punishable regardless of whether such injuries
resulted from environmental damage or otherwise. Thus, even though some provisions fall
under the heading of serious environmental pollution, it is clear that these laws lare stil
primarily focused on the protection of human inter&5ts

Obviously, the legislator, wishing to treat very serious cases of pollution in a separate
way and notwithstanding the issue of an administrative licence, will have to decide what the
crucial critefon is to treat some cases of pollution as very serious ones. Merely punishing
'serious’ pollution would have been too vague and would have been contraryeto ¢cbea
principle. Therefore, the option chusoen i
emissions that would present a concrete endangerment to human life of fiealth.

Probably the most important task in limiting criminal liability in these provisions lies
with the legislator. Indeed the legislator has to decide in the first place whderspecific
conditions criminal liability can be extended to situations when the licence was adh@red to.

In this case, the administrative authorities do not play a role at all, since crimes falling under
this model are punishable even if the conditiohthe licence are met. Since the notions used

to define the seriousness of pollution may sometimes be rather vague, again there is an
important task for the judge in deciding whether it is acceptable in the particular case to
accept that criminal liabtly exists despite the fact that the defendant followed the conditions

of an administrative licence.

2\ichael G Faure (n%b) 321-350.
2®Anthony Duff, R. "A criminal law for citizens. Theoretical criminologyL4, no. 3 (2010293-309.
Z"Anthony Duff, R "Theories of criminal law.Stanford Encyclopaedia of Philosop{8011)63.
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In the provisions falling under this model, harm is a prerequisite for criminal liability.
Harm means not only an emission, but also the endangermentnahhealth or life. Since
this provision really aims to criminalize the endangerment to human health or life, the use of
the criminal law seems justifiéd®

The conditions for criminal liability are certainly fixed by the legislator. In addition,
in this malel there is no dependency on administrative law whatsoever. lllegality of the
emission is no longer a prerequisite for the application of provisions falling under this model.
The provisions falling under this model seem therefore to correspond with gaktyle
principle in the sense that the legislator has defined the conditions under which criminal
liability will arise.

The question one could obviously ask is whether this increased criminal liability
complies with thdex certaprinciple. This is, as wasientioned above, a classic problem if
one wishes to find a way to punish more serious cases of environmental pollution with
increased sanctions.

The way this has apparently been solved is by referring to the concrete endangerment
of human health or life.

Obviously, on the subjective side of the crime specific conditions will have to be met.
Indeed, in this case the criminal law applies even though the conditions of an administrative
licence were met.

As the defendant could otherwise escape criminallitigliny arguing that, he did not
know of harmful effects of the substances he was emitting. The crucial question is indeed,
whether the defendant, although he did not know, should have known of these effects.
Although the judge might be cautious in too ddoan interpretation of this notion, the

omission of knowing the harmful effects of these substances justifies criminal liability.

78 32007 OH Y| uGFohhgwREES bl M AlfFfyxe n 9K w/UFHIOF pE£F RYHM UT H .
1[Al-MohammadiZanoun, Towards a Legal Scope to Compensate Damages to Human Life and Body Safety,
Doktor Rahe, Faculty of Lav2007, p. 1 translatedom Arabic to English by the author].
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In that respect, | can be short. There do not seem to be other legal instruments that
could provide equally effective protemt in case of concrete endangerment of human health
or life as the criminal law. It seems justified that these crimes should be punished with more
severe sanctions than the emissions that do not create such endanf@rment.

Again, the question should be askwhether the provisions falling under this model
achieve their objective. The provisions are certainly effective in the sense that they apply
even if the harmful emission was covered by a licence. The effectiveness could, however, be
critized from the pmt of view of the protection of ecological values. One could argue that
since the increased sanction and the reduction in the administrative dependency of the
criminal law only apply if human health or life is concretely endangered, this shows once
more he anthropocentric (instead of ecological) focus of the environmental crimin&law.

The criminal charge will therefore usually contain at least the fact that the defendant
allegedly caused an emission or pollution. Secondly, reference will be madefacttkieat
this emission endangered human health or life.

The methods that will be used to prove the violation of provisions falling under this
model will be largely similar to the ones used to prove modetifBes. Indeed, first an
emission will have to bproven. Information on that point can be provided by e.g. a technical
expert or an administrative agency.

In order to show endangerment he might rely more heavily on information provided
by experts on the dangerous character of certain substances.

Obviowsly, in this model, there is a lot of room for active participation of the judge.
He will have an active role in, on the one hand, providing adequate protection against these

serious cases of environmental pollution endangering human health.

Z\Michael G Faure (n%b) 321-350.
#0gysan F. Mandiberg, and Faure Michael GG#) 247.
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2.8.4 Model D: Vague Statutes

In recent years have seen that the practice of using vague norms which can be
enforced in civil and administrative law has also been used in environmental criminal law.
The vagueness of these norms results from the use of language svimtierently vague.

The vagueness is further enhanced by the legal context itself, which requires that the
legislative rules be general in natdreé.

The reason which is often given by the legislative authorities and commentators for
using vague norms is théhey can serve as a safety net when specific norms in legislation are
not fully effective. Furthermore, it has been claimed that the necessity of using such vague
norms can give a signal to the legislative body, that they must regulate these cases in the
future with more specific legislation. There are different ways in which vague norms can play
a role in environmental criminal law. There are vague norms in Statutes and in executive
regulations. Furthermore vague norms can also be used in licences.

In this model, vague norms in case of a duty of care are made use of, which reflect the
main principle or principles of the legislation concerned. Thus, in environmental law, the
aspects of the environment with which the law is concerned, are directly pdobgctbe
vague norm. This does, however, not mean that every violation of this vague norm can or
should be enforced directly through the criminal f&fv.

In contrast with model A, criminal responsibility is now not largely determined by the
administrative athorities?®® With this kind of penalization, the Public Prosecutor has his
own responsibility, and he can act independently when the norms are violated. Whether the

damage does or does not violate the norm will be determined by the Criminal Court. In this

#l\ichael G Faure (n36) 321-350.

#2Antony Duff, R."Towards a theory of criminal lawanAristotelian Society Supplementavplume vol. 84,
no. 1, pp. 128. Oxford, UK: Oxford University Press, 2010.

283 Antony Duff, R and othersCriminalization: the political morality of the criminal lawCriminalization
2014.
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model, it is up to him to determine the borderline between criminal an@gnmmal actions.
He can, therefore, do this only on a cagecase basis, and thus ex post.

The Criminal Court thus has a large degree of discretion. Judges afeoduaty to
applythe relevant legal rules in every case. In interpreting the licences criminal judges are, as
have seen, tied to the administrative authorities.

This model seems to be suitable for criminally charging a party with behaviour
harmful to the environment. imany cases the vague norm will directly serve the interests of
the environment®*

The legality principle refers, as has been said before, to the fact that criminal liability
must have a basis in a statutory provision. Equally important is the resldingerta
principle meaning that the conditions for criminal liability should be specified in detail ex
ante so that the suspect knows exactly whether or not his behaviour will be subject to the
criminal law. In relation to this principle vague norms can pgmsdlems. This will be the
case when it is not clear to a citizen if his actions may be in violation of a criminal law.

One can then wonder if the legislator does not know the exact content of the criminal
provision, how can expect the citizen to know.

Therefore, these vague notions seem to conflict withetheertaprinciple.

In many vague norms which can be criminally enforced there is no explicit guilt
requirement. This also applies to the duties of care laid down in specific environmental law.

It may be asked whether the use of vague norms is being limited to those cases where
no alternative exists. It seems that vague norms in environmental law are used to help civil

servants to detect criminal offences in cases where more specific regulatiahalsoutave

BiAntonyDuff, R. " The I ncompl et eness AdRespansetorDaggdiResPulilicdd,s Fai r
no. 4 (2008): 277.
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been used (i.e. regulations from models A, B or C). These regulations, however, put greater
demands on the legislative knowledge and expertise of civil seR7ants.

As mentioned before, in this model there does not have to be damage to the
enviraonment to be in violation of the criminally enforceable vague norm. In these cases there
is not a fair relationship between the damage caused by the act and the sanction applicable.

As indicated above there is a problem with the use of vague norms ioméfatihe
legality principle. Partly because the norms are not very specific, it will not be very easy for
citizens to know whether their behaviour is criminally punishable.

In general possible harmful behaviour towards aspects of the environment heed to
proven. For this purpose all legal forms of evidence can be produced. On the basis of the
information submitted the judge will decide whether there has been a violation of the duty of
care?®®

By choosing to make use of vague norms the legislator reshgsicontrol. The
criminal law in this model is more independent from administrative authorities than in the
models discussed above. Therefore in practice this model will often be used by the Public
Prosecutor.

In this model the judge has great freedonthia execution of his role. In case of a
possible violation of a duty of care he will, depending on the evidence submitted, decide
whether or not there has been (potentially) harmful behaviour against (aspects of) the
environment. For this ruling he can nealise of information from experts.

The crucial question in this section, how environmental pollution is proven, will
inevitably depend upon the statutory protection that has been chosen.

Inevitably a division between four models can never be so exaa\bgt provision

can be categorized under one of the models.

Z\ichael G Faure (n%b) 321-350.
*%bid.
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Within this section shall looking at these various models from a comparative
perspective focussing, on the one hand, on the question of which models are probably most
effective in protecting ecotpcal values and on the other hand, in which models judicial
protection as required by the rule of law is best guarafitéed.

This overview shows the strengths and weaknesses of the various models used as far
as their capacity to protect the environmerdascerned. Indeed, as far as the protected value
is concerned, provisions falling under model A have the disadvantage that they apply even if
no ecological harm exists; moreover they cannot provide adequate protection if there is no
violation of existing dministrative rules. This is because there is too strong a relationship
with administrative law and too much dependency on administrative decisions. The
effectiveness is therefore relatively low, particularly as the judge seems to rely on the
technical exprts within this model.

Model B provides for better protection since it aims more directly at protecting the
environment and is not dependent upon a violation of existing administrative decisions.
However, meeting the conditions of an administrative lieewdl have justificative effects.

The effectiveness is greater than in A, but this justificative effect remains a weakness. In
model B the judge has more power to provide autonomous protection of the environment.

Model C seems highly effective in the seribat the criminal law applies even if the
conditions of a licence were actually met. However, the protection of ecological values under
this model is only realised in so far as human health or life is endangered. Therefore this
model has, in current itsurrent provisions, an anthropocentric accent which neglects
ecological harm. Again, under this model the judge has relatively wide powers to determine

the limits.

#Andrew Ashworth, and Hordelreremy Principles of criminal law Oxford University Press, 2013.@D
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Model D could protect ecological values, but the concepts used are so vague that one
cannot recognize the protected value in many cases. A licence still seems to have a
justificative effect and the judge has powers to limit the criminal liability under vague
notions.

As far as the question is concerned whether the criminal provisions criminatize
this is certainly the case for C, which aims at concrete endangerment of human health and for
B, aiming at concrete endangerment of the environment. Model A has the disadvantage that
the criminal law applies, even if there is no specific threat ahhd@he same is the case in
model D where vague concepts are used. When moving from A to C one can note that the
provisions indeed focus on more serious cases of haraddition,the requirements of guilt
increases. This should, according to the propodiity principle, also lead to an increased
sanction. As far as thkex certa principle is concerned there is an interesting reverse
relationship when moving from models A to C. This obviously has to do with the difficulty of
defining environmental poltion. The best protection is probably provided through model C,
focussing on concrete endangerment of human health or life and applicable even if the
conditions of a licence were followed. However, the disadvantage is that the notions used in
provisions fding under model C are sometimes rather vague and can conflict wilexhe
certa principle. Provisions falling under model A on the other hand are usually extremely
precise, but do not provide adequate protection of the environment, since they merely foc
on abstract endangerment and are too dependent upon the violation of existing administrative
rules. Here one will obviously have to look for a compromise between the searches for
specific norms informing citizens exactly ex ante on the legality of gegbdehaviour and
on the other hand the usefulness of vague norms that might better be able to protect the

environment. This conflict is certainly not new for environmental criminal law.
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Not surprisingly one can indeed note that the question of evidencenueh depends
on the model of criminalization used by the Public Prosecutor. Obviously the task of the
Public Prosecutor might, to a large extent, also depend upon the scope of the provision used.
If e.g. the statutory provision requires that actualytah is caused and not just concrete
endangerment this burden of proof might be so high that such evidence could never be
brought. Therefore shifts, especially towards model D, might be explained on evidential
grounds as well although one can find litteference to problems of evidence in
comminutionsas justification for moving towards different systems of criminalization.
However, the practical application of the provisions discussed might also give some
indication of thefiprobative value of the provsions.

From a policy perspective, an effective environmental criminal law should be eclectic
drawing on the strengths of each of these models. Despite the importance of the approach to
the penalisation of abstract endangerment which is based merely owanfents of
administrative obligations, there is a weakness in that they apply regardless of whether
ecological harm or danger exists or not. Furthermore, they can only provide adequate
protection if there is an actual violation of existing administratwies, because of its
excessive reliance on administrative law and its dependency on administrative dé®sions
Here, the provisions are simply directed to punishing breaches of administrative obligations
(which remain necessary). However, there is a rieethis approach to be combined with
provisions based on concrete endangerment of the environment. This can be achieved by
punishing unlawful emissions. The conditions of an administrative license would still have an
effect and force in law. However, thgotection granted to the environment by the judge
already supersedes this and is more autonomous, since it is not limited to the penalisation of

breaches of administrative obligations. Finally, the system needs to be complemented with an

28 Michael Faure, and/isserMarjolein. "How to Punish Environmental Polluti@ome Reflections on Various

Models of Criminalization of Environmental Harniur. J. Crime Crim. L. & Crim. Jus (1995): 31668
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additional indepndent crime applicable to serious pollution where a concrete danger to
human life or health exists. However, with such an additional law, the interdependence of

environmental criminal law and administrative law is entirely supers&ded

8 Michael Faure, and/isserMarjolein (n 288) 316-68
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2.9. Conclusion

This chapter set out to assess the impact of air pollution and its sources on human
health and the environment, as well as the climate. It has demonstrated that clean air is
necessaryor human health and wellbein@onsequently, air poltion can have economic
outcomes because of the cost of medical treatment for people affected by pollution, the loss
of working days when affected people are off work, and the loss of people who are critically
ill which leads to the lack of labour.

Gaseousemissions which occur in Iraq, are mainly derived from anthropogenic
sources which are either stationary or mobile. Stationary sources comprise large industrial
complexes such as petrochemical plants, oil refineries and power stations in addition to
suppot systems such as workshops, backhouses, restaurants, electrical generators, and
incinerators. These sources are responsible for emitting thousands of metric tons of gases into
the atmosphere every day. In addition, there is the very significant commnlmfticars and
other vehicles which have become the predominant mobile source of gaseous emissions,
because of significant increases in traffic

It is worth mentioning that environmental principles as such have no legal force
because there is no agreement the definition that should be given to each of them.
However, these principles may guide environmental policies toward achieving its goals.

The most important principles are the concept of sustainable development; the
polluter pays principle and the pautionary principle, which was the content of the above
debate.

This chapter has tried to address the question how environmental pollution should be
proven. By focussing on material criminal law and asking ourselves what the consequences
are of various esting models of environmental criminal law. Was interested in the

consequences both with respect to the ability of the models to provide adequate protection of
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the environment and in their ability to use the criminal law in a way that respects the rule of
law.

In this chapter have looked at some of the implications of the various models by
comparing them in several overviews. This shows that in fact, no ideal model exists.

Therefore it seems necessary to find a compromise between the wish to provide
adeqiate protection of ecological values on the one hand and on the other hand the need to
respect thdex certaprinciple. Moreover, it seems warranted that for very serious cases of
environmental pollution the criminal law intervenes even if the conditiéres lmence are
met. But then again the question will arise how one can define cases of serious environmental
pollution in a way that respects tlex certaprinciple. The way this is done today is usually
by reference to concrete endangerment of humahlhheaich has the disadvantage that it
takes a too anthropocentric focus on environmental protection, but on the other hand might be
unavoidable as well.

We also discussed the role of the judge in the various models. Model A certainly has
the disadvantage¢hat the judge is very much dependent upon prior information of the
administrative agency and other experts. In models B and C there is more room for judicial
discretion. This could also lead to increased effectiveness as long as the judges use this
discretion to provide optimal protection of ecological values, but at the same time asking
themselves whether this case still meets the statutory requirements of the legislator.

In that respect one can be quite critical of the use of concepts which are tmo vag
either in licences or in criminally enforced duties of care. The increased use of these vague
notions seems to be an example of the use of the criminal law to deal effectively with a
problem in a time when environmental pollution seems to be one ahdj@ problems

society has to cope with.
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CHAPTER THREE
REVIEW AND EVALUATION OF ENVIRONMENTAL LAWS
AND RELATED PROVISIONS OF AIR POLLUTION IN IRAQ

3.1. Introduction

The purpose of this chapter is to review and analyse the existing provisions for
offensesinvolving air pollution in environmental and nemvironmental legislation and
specifically focusing on the criminal provisionsgmpensation for damages and penalties
governing air pollution in Iraq, as well as the position as regards liability forcemental
offences of air pollutin in the various legislationk addition, the duties and responsibilities
of environmental authorities to enforce and implement the environmental davesr
pollution are evaluated.

It should be noted that the materialscussed in this chapter include some laws
which are now outdated and no longer valid. In comparing these laws to the current
legislation, the focus will be on those elements of the original laws that have been revoked or
amended by the Iraqi legislatar better align with current realities.

To ensure consistency in the analysis, the relevant regimes in both Chapters 2 and 3
are assessed wusing the following set of t h
circumstances which must exist before ibh dee applied; institutional arrangements for its
use; the decisiemaking process including the burden of proof and the factors for
consideration in calculating the penalty; whether the penalty has an upper limit; the
destination of the penalty funds;@e a | and review procedur es;
criminal offences; and the implications of penalty {p@ayment.

The various regional and international conventions that were ratified by Iraq will then

be reviewed, together with the Iragi Constitution.
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As shown in the previous chapter, there is an evident link between air pollution, poor
health conditions and poor air quality of Ir&§.

In order to address this issue, it is necessary first to decide the goal for environmental
protection from air pollution.This will determine the aims behind the environmental
legislation, which in turn informs the purposes of enforcing that legislation. If, for example,
the goal of the environmental legislation is to prohibit completely all pollution, then any act
of pollution should be prohibited, from breathing (which releases carbon dioxide into the
atmosphere) to the emission of toxic chemicals into the air. It is more likely, however, that
environmental legislation is aimed at drawing a boundary between types ofquothdi are
acceptable (breathing, for example) and those that are not.

This chapter draws on data from the Iraqgi Ministry of Health and Environment, the
World Health Organization (WHO), other agencies of the United Nations system and the
Government of Irg, Iraqi Local Governance Law library, the gateway to environmental law
(ECOLEX), the United Nations Development Programme (UNDRg, WUnited Nations
Environment ProgrammeJ(NEP) and the World Bank (WB). Articles, reports and other
publications have alsoelen used, as have articles about air pollution from the Iraqi

Governance Law Library, Iragi Parliament and the Iraqi Official Gazette.

20 Nature Iraq (n 65
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3.2. Environmental Legal Framework with Respect to Air

Pollution in Iraq

As we have seen, the environmeraalareness which had been spreading all the over
the world since the 1970s reached Iraq earlier than its counterparts in the region of the Middle
East. Even so, environmental legislations in Iraq is still in its infancy in comparison with
developed and indtrialised countries which have more comprehensive and solid
environmental regulatory and liability regimes such as the UK, the USA and Germany.

The relatively unsophisticated approach that has been adopted in Irag to handle
environmental degradation hamnse justification in the fact that Iraq is a developing country
facing economic challenges that has yet to fully develop further its industrial sector, and
bearing in mind that strengthening its environmental regime to enable injured parties to claim
sufficient compensation for damage caused could deter potentially environmentally harmful
investment$®! These realities have put environmental protection far below first place on the
Iragi political agenda. Decisiemakers in Iraq have many priorities for aatiat both the
national and international level; these priorities affect the way in which Iraq deals with
environmental initiative®?

The Iraqi legal framework for environmental protection from air pollution has many
dimensions, including the constitutionie criminal, the administrative and the civil. Below
is an overview for the Iragi environmental laws package.

The various laws which presently govern air pollution in Irag shall be addressed in
depth below, such as the Constitution of Iraq 2005, assthiee principal law of Irag which

is superior to all other laws. Although there are older statutes than the 2005 Constitution

291 33lim Mudhafa(n 56) 87

%2 World Bank Group, 6 The Wo rTha WoBda Bakk,1 iApril 2017)a 183: Overy
<www.worldbank.org/en/country/irag/overview> accessed 1 February 20d8lesmanAnthony H, Loi

Charles andMausnerA d a m,r ad@ 6 s N&ionaliChafjenges: Transition Amid Uncertaidaty ( CS1 S 2011)
<https://csisprod.s3.amazonaws.com/s{fablic/legacy_files/files/publication/110105_Irag_1

Introduction.pdf> accessed 1 February 2018
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which regulate the environment, the power to make such laws is derived from the
Constitution. In accordance with the Constitofioarious laws have been enacted over the
years to deal with issues regarding the environment and air quality control.

|l raqdbs |l egislative framework is hierarchi
primacy over lower levels. This applies to albigations including that passed by the
previous regime prior to 2003, provided that it does not contradict the 2005 Constitution. A
number of laws have been at least partially invalidated by this constitutional provision. The
normal Iragi process is foh¢ executive functions of each institution to be set out in superior

laws, while the authorities themselves issue rules governing the detail of implemétitation.

The legislative hierarchy in Irag can be summarised as follows:

Instructions & Resolutions - issued by the Prime Minister or the
Ministry

Limitations - issued by the Ministry or related Directorates and
Departments

"3

Rules- issued by lower aithorities

Figure 2: The legislative hierarchy in Irag**

293 Ynited Nations Environment Programménited Nations Development Programme and the Whiedlth
Organization (2011).64.
294 bid
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Table 1: The Iragi Constitution®*®

Title No. and | Type legislation | The current Issuing Relevant
year of (law regulation | situation authority provisions and
legislation | instructions) Articles
The Iraqi 2005 Constitution Valid Iraq - Federal | 33-paras 1 & 2,
Constitution 114para 3

Table 2: The Environmental Legislations of Air Pollutior?®®

Title No. and year of Type The Issuin | Relevant
legislation legislation current | g provision

(law situatio | autho | s and
regulation n rity Articles
instructions)

The Law on the Protection | No. 27 for the year 200 Law Valid Iraq - 1-2, 15,

and Improvement of the Federa] 21, 32

Environment I 34,37

Protection of Ambient Air No. 4 for the year Regulation Valid Irag- | 2,11, 12,

Quality 2012 Federa| 17,19

I
National Emission Standard No. 3 of 2012 Instruction Valid Iraq - 2,6,17

Federa
[

Table 3: Related Provisions of Air pollution at Non-Environmental Legislations >’

Title No. and year of Type The Issuin | Relevant
legislation legislation current | g provision
(law situatio | autho | s and
regulation n rity Articles
instructions)
Public Health Law No. 89 0f1981 as Law Valid Irag- | 3,96, 100
amended Federa
I
The Oil and Gas Law 2007 Law Valid Irag- | 14, 31, 42
Federa
I
The Oil and Gas Law 2011 Law Valid Iraq - 1, 47-48
Federa
I
The Civil Law No. 40 of 1951 Law Valid Iraq- | 202,204,2
Federa| 06,20723
I 2
The Penal Code No. 111 of 1969, furthel Law Valid Iraq- | 491,497
amended in 2010 Federa
I

2% galim Mudhafarn 56) 38-47
296 |;

Ibid
27 bid
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There are numerous provisions for offenses involving air pollution in Iragi environmental and
nonenvironmental legislation.
Based on the above tables, waéscribe the current legislations in the following

order:

3.2.1. Iragi Constitution of 2005

Environmental rights of citizens, and/or the obligations of the government to protect
the environment and the natural resources that belong to the state, aemsioimed in a
number of national constitutions. The number of constitutions that include the right to a
clean, healthy environment now exceeds 100; the same constitutions impose on the state an
obligation not to permit environmental harm. There are, hewegsues that arise from
embedding environmental rights in the constitution; these issues include limits on the ability
of a court to exercise judicial authority (justifiability), how far such rights extend and what
exactly they are a right to, and whamedies are available for breach of a constitutional
right.2°® Furthermore, the role that the constitutional right to a healthy environment can play
alongside statutory, common law, and regulatory protection is as yet uficlear.

Irag recognises that the rigto a healthy environment is enforceable, and that the
people of Iraq have a fundamental right to live in a balanced, healthy environment.

The Iragi Constitution of 2005 specifically gave assurance for the protection of the
environment under Article 33(1yvhich stipulates that

Everyone has the right to live in a safe environment

In addition, Article 33(2) states that

2% Colombia and Chile also recognise the enforceability of the right to environmefuntiepublico v Mayor

of Bugalagrande y otroghe Colombian court stated:1 t shoul d be recognized that
sinaquanocondi tion for life itseldf and that no right CC
Juzgado Primero superior, Interlocutorio # 032, Tulua, 19 December 1991

Dinah Shelton ad Alexandre Charles Kissudicial Handbook on Environmental Lag)NEP/Eathprint

2005)7
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The state guarantees that it will protect the environment andiv®osity and preserveﬁf)0

However, Article 114(3) of the Iraqonstitution 2005 outlines ensuring the following:

The protection of the environment from pollution and maintaining cooperation with the regions
and governorates that are not organised in a régfion

Article 33 includes the protection of the environmenbwdver, this duty may be derived
from the general duty on the government to ensure a satisfactory life to all citizens. It is the
view of author that this Constitutional Article cannot be used to support the claim of an Iraqi
citizen who wishes to sue aggnmental agency for its failure to protect the environment, or
to restore the damaged environment and demand compensation when he suffers an injury as a
result of environmental damage.

On the other hand, the Iragi Constitution does not include theaigfitizens to have
an active role in promoting environmental protection in general nor does it provide for public
participation in access to justice regarding environmental right#ctive public
participation, one of the important principles that reagiglae attention through Principle 10
of the Rio Declaration.
This was affirmed in principle 10 of as follow®¥

Environmental issues are best handled with participation of all concerned citizens, at the
relevant level. At the national level, each individual shall have appropriate access to

information concerning the environment that is held by public authoritieduding

3raqgi Constitution of 2005 published in the Official Gazette issue no 4012 of 28 May 2005. An English
Language translation of the 2005 Constitution is availabiétip://investpromo.gov.ig/policieandlaws/.

3% raqi Constitutiorof 2005 art 114(3)

%2 Certain statutory schemes permit members of the public to participate in a judicial review (Ontario
Environmental Bill of Rights, Sections 38 & 41) or allow for appeals or reviews of a decision regarding permits
on behalf of an individual or individuals who feel aggrieved by the decision of the director (Environmental
Management Act, Section 100). Theseean example based on an aboriginal community which mounted a
challenge against the decision to grant a mining company permission to mine in the area and the basis of the
challenge was that there was a duty to consult the local community and the falethatmit failed make it
obligatory that no part of the operation would be injurious to human health or to the natural environment
(Decision No. 200eEMA-006(a) of theBC Environmental Appeal BoardEileen Skinniden 175) 68

303 Declaration of the UN @nference on Environment and Development, Rio de Janéiid, 3une 1992 and
UNGA Resolution 47/190 (1992)
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information on hazardous materials and activities in their communities, and the opportunity to
participate in decisiomaking processes.

States shall facilitate and encourage public awareness and participation by making information
widely available Effective access to judicial and administrative proceedings, including redress

and remedy, shall be providé%f1
Moreover, the 1994 Draft Declaration of Principles on Human Rights and the

Environment provides that:

All persons have the right to active,eer, and meaningful participation in planning and
decisionmaking activities and processes that may have an impact on the environment and
development. This includes the right to a prior assessment of the environmental, developmental
and human rights consegnces of proposed actioffs.

All persons have the right to associate freely and peacefully with others for purposes of
protecting the environment or the rights of persons affected by environmentaffiarm.

All persons have the right to effective remedies aedress in administrative or judicial

proceedings for environmental harm or the threat of such ffarm.

A particularly effective approach to propagate information is through widening
participation by inviting communities and NGOs. When the publinvslved in the process
through consultation, they are more likely to have respect for environmental laws. Some

NGOs are pressure groups which can influence government policymaking detiibinis

304 There is no equivalent principle to this in Stockholm Declaration 1972.

3% praft Declaration of Principles on Human Rights and the Environment 1994.art 18

%% |pid, art 19

%7 |pid, art 20

Waccordi ng to the French environmental -UmawifiihAmy asso
been appointed by at least two of ff@rsons concerned, may act for reparation before any tribunal on behalf of

these persons. The appointment cannot be solicited. It must be given in writing by each person concerned. Any
person who has given his or her agreement for an action to be bbmighe a criminal court is considered, in

this case, as exercising the rights recognised as those of the civil party, in accordance with the Code of Criminal
Procedure. However, the notifications are addressed to the association. The association vgsch legal

action in accordance with the provisions of the previous paragraphs may claim for damages before the
investigating judge, or the tribunal having jurisdiction over the headquarters of the enterprise implicated or,

failing this, over the placedfhe f i rst i nfringemento. There is provisi
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can include the coercing the government to be more tresrgpan disclosing relevant
information to the public regarding levels of compliance with the laws. NGOs can also arouse
public interest in environmental issues and can inspire communities to participate in the
democratic process by holding elected pahams to account. Obviously, social media has
become yet another means for holding the government to actunt
A good example is Article 15 of the Jordanian Environmental Protection Law which
mandates the formation of an advisory committee where the Nsa®@<e memberdn
addition, Article23 states:
The Ministry, upon the approval of the Council of Ministers, may delegate any of it is duties
and powers to any ministries, corporation or volunteer organizations concerned with the field of
environmental patection, provided that such delegation shall be specific and in W?i’t?ng
On the contrary, the Iragi Constitution does not include the right of NGOs to have an active
role in promoting environmental protection in general nor does it provide for public
patticipatior’**in access to justice regarding environmental rights.
On the other hand, public awareness plays an important role in pressurising

governments to be more generous in funding endeavours aimed at reducing impacts on the

the environment to bring their grievances to an administrative tribunal (Article £1 12@v. Code). Local
authorities and their associations can exercise the rightsnieedgto the civil party with regard to acts which
directly or indirectly damage the territory in which they exercise their powers and constituting an infringement
of laws related to the protection of nature and the environment and the texts implenfentin@itticle L 142
4 Env. POlpske N.d.; M. G. Faure, and K. Kubovicova 83)243-44.
399 Report of the United Nations Conference on Environment and Development, UNCED,A/CONF.151/26 (Vol.
), Rio de Janeiro, 3 to 14 June 1992.
310 Mosalha, M. NonGovernmental Organizations and Their Role in Public Communicatimrdan
Environment Society Magazine. Amman, Jordan, p.@g. Haf(8996).9 F r D3yupyOd f ksljpd®@B MfF b b F
Wwe AYRIOR Wy s &7 HIRD olu, B6. o _ o
Recentlyin Canada, NGOs have pursued the route of judicial review to force governments to take action in
response to climate change and to keep their commitments to reduce national greenhouse gas emissions. Eco
justice has represented several NGOs in cases whienalaspecies faced extinction and the federal government
was forced to respect and apply the Species at Risk Act. The NGOs have political clout. Friends of Earth
commenced an application for judicial review on the grounds that the Canadian MinisterirohEent had
failed to comply with section 166 of CEPA 1998lberta Wilderness Assn. v. Canada (Minister of
Environment) [2009] F.C.J. No. 876Environmental Defence Canada v. Canada (Minister of Fisheries and
Oceans) [2009] F.C.J. No. 1052David Suzli Foundation v. Canada (Minister of Fisheries and Oceans)
[2010] F.C.J. No. 147 Eileen Skinnider (n 15) 68.
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natural environment by wonkg towards sustainable use of resouf¢&$urthermore, it
promotes environmental awareness to all sectors of the society and helps create individual
and national commitment to preserve the environment and deal with environment related
issues.

Environmental education may play a useful role in increasing environmental
awareness; this awareness will help to reduce pollution as well as enlightening individuals of
their right$*® to take legal action where industries have adopted a laissez faire approach to
harmirg the environment in the pursuit of greater profitabiliy.

Indeed, if citizens are discouraged from playing a part in enforcement of environment
laws, or denied education on green issues, even the most elegant programme of

environmental protection laws maxist only on papet:

3.2.2. Legislations of Air Pollution

The various laws which presently govern air pollution in Iraq shall be addressed in
depth below. This includes the obvious enactments dealing with air pollution.

The purpose of this sectionist pr esent a detailed anal ysi

for the protection of the environment from air pollution.

#%ina Sahramaki, Korsell Lars, and KankaanrantaTerhi. "Prevention of environmental crime through
enforcemerd Finland and Sweden comparetblirnal of Scandinavian Studies in Criminology and Crime
Prevention16.1 (2015): 4459.

313 Recently in Canada and in other jurisdictions, NGOs have made applications for judicial review to compel
governments to take action in response to climate changéhaimdcommitments to national greenhouse gas
emissions. Eco justice has represented several NGOs in cases where they oblige the federal government to
respect and apply the Species at Risk Act. The NGOs have standing as they represent the publidveterest, g
that the species at risk cannot bring such an action;In Canada, Friends of Earth commenced application for
judicial review asserting that the Minister of Environment has failed to comply with section 166 of CEPA 1999.
Alberta Wilderness Assn. v. CarafMinister of Environment)2009] F.C.J. No. 87&nvironmental Defence
Canada v. Canada (Minister of Fisheries and Oceaf&)09] F.C.J. No. 1052)avid Suzuki Foundation v.
Canada (Minister of Fisheries and Oceang010] F.C.J. No. 147 Eileen Sknnider (n 75) 68.

314 Christopher D Stone. "Should Trees Have Standifmvard Legal Rights for Natural Objects. CAl. |.

rev.45 (1972): 450.

315 Katja Eman. "Environmental crime trends in Slovenia in the past decddestvoslovjel5, no. 2 (2013):

240
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It is obvious that thdraqi laws on environmental protection from air pollutiare
overlappedand sometimes conflietiwhen dealing with environmental violations.

Environmental crime has not been determined or consolidated into a single law but is
found in a range of separate pieces of legislation. Some of the most frequently used criminal
sanctions are found in the Lamn the Protection and Improvement of the Environment,
No.27 of 2009 and of the Iragi Penal Code No. 111 of 1969, legislation differ in their
stringency and level of enforcement between different types of crimes with indeterminate.
Some laws are imposed nent penalties for e.g. mixing administration and criminal or civil
and criminal penalties. In the following legislations, we will highlight each provision and

how it linked to administration, civil, and criminal penalties.

3.2.2.1Law No. 27 of 2009 on thérotection and Improvement of the Environment

The purpose of the Law is to be found in Arécle 1:

This law aims to protect and improve the environment through the removal and rehabilitation of
damage found or that has occurred in it, as well ggdtect public health, natural resources,
biodiversity, cultural and natural heritage. This is to be carried out in collaboration with
specialized agencies to ensure sustainable development and the achievement of international

and regional cooperation ihis area™

Article 2 defines key terms as used in the law, including:

5. The environment: encompasses all the elements that exist, such as living creatures and the
impacts arising from human economic, social and cultural activities.

6. Environmental elaents: water, air, earth and living creatures.

7. Polluted environment: any solid or liquid matter, noise, tremors, radiation, heat, fire or

biological agents that have a direct or indirect effect on environmental pollution.

3% bid (n 21) art1
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8. Pollution of the environménexistence of any recent pollution in quantities or concentrations

or in nonnatural form, which have a direct or indirect negative effect on humans or other

animals®’

This law also places a duty on those who own factories, vehicles, workshops or any
enity whose activities may adversely affect the environment or emit pollutants to install
equipment and to take whatever measures are necessary to prevent these emissions or bring
them within the limits specified as permissible by national standdrds
Article 11 asserts the authority of the Ministry to approve or reject proposals for projects that

may affect the environment as follows:

Any activity undertaken by an organization with an impact on the environment cannot go ahead

without first obtaining the appval of the Ministry**°

The purpose of this Article is to control pollution by requiring all those planning to
undertake projects that could cause environmental pollution to first receive approval from the
Ministry of Environment and to be subjectdertain conditions before beginning work.

The above mentioneatticle has an administrative nature and imp@sksinistrative
measures.

As described above, currently there is no legally binding definition under which air
pollution. Although Law on the Btection and Improvement of the Environment, No. 27 of
2009 does not clearly extend its definition of air pollution definition to cover all sources of air
pollution emitted from all public or private premisé&the following activities are prohibited

and prbidden under Article 15:

7 bid, art 2

38 bid, art 10

9 pid, art 11

320 With regards to the environment element air, the Ministry adopts the definition of Air as defined by the
Jordanian Standard (JS) No. 1140 of 2006: EnvironsAgnquality-Ambient air qualitys t a n d a mixduse: f

of gaseous that has its own natural properties and of known conglitutesThe def i ni ti on i ncl u

outdoors, in working areas, public places, and etc. Air pollution is understood as any change in the composition
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1. The dissemination of smoke, gases and vapours or particles from production activities or the
burning of material, except to undertake treatment, as foreseen in the provisions contained in
national environmental laws

2. Motors prohibited from use whose emissions exceed permissible levels contained in national
environmental laws

3. Burning of waste material, except in specially designated areas where measures are in place
to safeguard the environment

4. Drilling, foraging, construction or demolition works that leave raw materials, residues,
except after taking the necessary preparations to store and safely transport these elements in

order to avoid their release into the. 4t

In terms of the oil and natural gas industriArticle 21 stipulates that:

Designated agencies involved in the exploration and extraction of oil and natural gas resources

should take into account the following:

1. Take necessary steps to eliminate and prevent the harmful or dangerous aspectsibf their
and natural gas exploration and extraction activities; make plans to undertake oil extraction
activities in a manner that prevents pollution of the soil, air, water and watefitells.

We can notice that tharticle has an administrative nature andasgs administrative
measures.

In terms of the Environmental Protection Fund:

Article 26:

of the amient air that may result in directly or indirectly harming the environment or human health. Changes to
the composition of the ambient air may result from human activities or natural disasters. However, all
organisations and enterprises in the agricultumalstrial, commercial, housing and mining sectors are subject
to the provisions of the Air Protection Regulation No. 28 of 2005. Effluents must not exceed permissible limits
specified JS No. 114Q p F Dd HOFgty A kFH UKTF FUrEdE By KD R yrok@Rp i 1By /8 10y F EYC § HBOF

a F200Q"6. b H&3L.7 (2014): 16[AFSharari, Saleh. "The Legal Framework for Environmental Protection in
the Hashemite Kingdom of Jordan: Analysis of the Environmental Protection Law No. 52 of 2006l &

L.7 (2014): 16].

3211bid (n 21) art 15

%2 |pid, art 21
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A fund entitled the O6Environment al Protectio
status and is represented by the President of the Administrative Coutia Btind or his
deputy.

Article 28:
The revenue of the Fund shall be made up of the following elements:
1. Allocations by the State from its general budget;
2. Contributions to the Fund in accordance with the*faw:;
3. Fines that have been agreed upon d¢edrwpon, following damage caused on the
environment?*
4. Assistance of countries, Arab organizations, regional and international organizations
involved in the protection of the environment that have been accepted by the Ministry, in
accordance with thiaw;
5. Fees that the Fund earns from the services it provides to the Ministry and the information
it issues in this respet®

Article 29

The expenses of the Fund shall fall within the areas specified within this law.

|1 n Ccanada, for example, an Environmental Damages Fu
principled. Those who cause damage t lityfdrthar actionwbyr on ment
contributing to this scheme in order redress the damage caused. An Ontario court sentenced a company which
violated CEPA6s Export and I mport of Hazardous Waste
imposing a $30,000irfe, of which $18,000 was directed to the Environmental Damages Fund and $10,000
directed to the Technical Research and Development Fund.-RIEAM news AAttempted |11 €

Hazardous Materi al Brings $30,000 penaltyo (31 Januar
%4|n another ase, the court ordered that the money which was directed to the Environmental Damages Fund be

for use in Nova Scotia as that was where the harm occurred-RIEA news @A N. W. Col e Associ
Limited to Pay $10,000 penalty for violating Federal Envo n me nt a | Lawo (31 January 2C¢C
% |In another case, the BC courts ordered a company to pay a sum which was then made available to a
community environmental organisation to support its work on conservation and protection of fish and fauna
habitat. This Fod is available to NGOs, universities, aboriginal groups and provincial, territorial and municipal
governments. Individuals are ineligible to apply for funding but are encouraged to partner with those who can.

The Fund providedinancial assistance to pegts such as restoration, environmental quality improvement,

research and development, and education and awareness. Funding priority is given to projects that will help to
restore the natural environment and conserve wildlife in the geographic regioraffecstd by the original

incident. R v Forrestlarine Ltd (29 April 2005) (BC Prov Court) as cited in Bendickson, supra notgigen
Skinnider (n ¥5) 66.
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In the Part 8 (Compensation for damages) Article 32 refers to the responsibility of individuals

who cause environmental damage to repair this damage, as described in Article 32:

1. Individuals are personally responsible for their actions, negligenchooicemings sub
gradients who are under his auspices, supervision, as well as for monitoring or controlling their
personnel. This includes naompliance with or violations of the laws, regulations and
notifications relating to environmental damage. Shol obligated to pay compensations,
remove the damage within a suitable period and return the situation to the conditions prior to

the damage happened by his own methods and within the timeframe indicated by the Ministry.

This Article refers to theenvironmental legislator applies the rules of civil liability for
environmental damage. It was more effective to introduce a system of civil liability for
environmental pollution than to rely on Law No. 27/2009 alone because its provisions (i.e.
these ruls) may not be appropriate to the nature of environmental damage and do not include
appropriate compensation in this regard.

It is also noted that the lIraqi legislator has emerged as having environmental
administrative responsibility for appointing an authyoto determine the length of time
required to remove the damage to ensure effective protection of the environment.

It is important here to mention to the Article 16tbhé protection and Improvement of the
Environment Law, No. 76 of 1986 thHeenalties dr the violation of the regulations and

instructions of the Environmental Protection Council also are referenced in Artiéfe 16

Shall be punished by imprisonment for a period not exceeding six months or a fine of not more
than five hundred Iraqi dinarsr doth penalties, whoever contravenes the regulations and

instructions issued by the Council for Environmental Protecfion

198 @ FO®Up _ Fn3ylj bM9 WlAmiaekDF of the pratectiongantprddement of the
Environment Law, No. 76 of 1986; translated from Arabic to English by the author]
7 bid, art 16
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In addition the Article 17:

In relation to the punishment for the specific crime of pollution, Article 17 notes that:

In additionto the penalties in Article 16, any person who carries out an activity resulting in
pollution or damage to the environment will be required to compensate for damages caused by

it. The compensation includes the costs of removing pollution and its éffects

It is clear from the Article that this punishment applies to anyone whose actions cause
environment pollution. Although no type of pollution is specified, it can be understood to
include air pollution. Also noteworthy is the requirement that the pollptewides
compensation. Although the language of the law on this point does not necessarily exclude
ot her forms, the only form specified is the
Moreover, the legislator here did not mention compensatiorthi® affected persons or
environment, nor did he mention how to determine the compensation or the magnitude of the
damage.
Furthermore the Article 18:
The Supreme Council shall issue instructions to facilitate the implementation of this law, taking
into consideration projects that cause pollution and damage to the environment, and considering
the appropriate period for removing the contraventfdn
According to the Article 20f the protection and Improvement of the Environment Law No.
3 of 1997

Without prejudice to any severe penalty stipulated in the laws and decisions, the contravener of

the provisions of this law shall be punished with imprisonment and with a fine not less than

% 1hid, art 17

2% 1bid, art 18

#1997 B a@lp fF a3yl j bwm2 OuwlddAii@6s0 af the pratectiarHarg Ibhprowesnent ofeth
Environment Law No. 3 of 199;translated from Arabic to English by the author]
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fifty thousand (50,000) Dinars and not exceeding two hundred fifty thoug2i(l000)
dinars®*
Article 21 outlines the penalties imposed on violators of these instructions and provisions as

follows:

Firstly:

1) Whoever contravenes the provisions of instructions issued by the Council shall be punished
with a fine not less thanffy thousand dinar (50,000) and not exceeding two hundred fifty
thousand dinar (250,000).

2) In case of repeated contravention, the penalty shall be with imprisonment for a period not
less than three months and not exceeding six months, and with a fiesstitan one hundred
thousand (100,000) dinars and not exceeding (500000) Five hundred thousand dinars.
Secondly:

The chairman of the Council or whoever is authorized among those whose job is not to be less
than the director general, shall be authorittexljurisdiction to impose the sanctions stipulated

in Para. 1 of the first Item of this Artict&?

Article 22 expands on these stipulations as follows:

In addition to the penalties stipulated in Article 20 and the first Item of Article 21 of this law,
there shall be a binding obligation on whoever practises an activity that causes pollution of the
environment to provide compensation against injuries incurred as a result of said pollution, and

the compensation shall include the expense of removing theipoland its effectd?

It should be noted here that the Iraqi legislator amended the provisions in the Articles (17 and

18) stipulating sanctions under the previous law, raising the level of sanctions and more

331 bid, art 20
332\bid, art 21
333 bid, art 22

116



importantly including provision for comperigan for injuries to people, while retaining the

provisions of the previous law on the expenses of removing the pollutant and its effects.

Article 23:
The Law on Protecting and Improving the Environment No. 76 of 1986 shall be repealed and
the regulationgnd the instructions issued accordingly shall remain in force so as not to conflict
with the provisions of this Law until issuance until issuance of whatever shall replace or abolish
them?3**
The Iraqgi law No. 27/2009 allowed-kind compensation for envinmnental damage. In so
doing, it went beyond the general rule of compensation, which requires monetary
compensation first and then compensation in kind according to the circumstances and at the

request of the victim and upon the conviction of the court.

In Part 9 (Punitive measures) in Article 32 goes on to stipulate that:

2. In the case of negligence and shortcoming or the unwillingness to abide with what has been
stated in clause one diis Article, the Ministry will take all necessary steps and measiares
ensure that the damage is repaired, and the environment returned to its previous state.
Administrative costs will be added to the costs of the above on the basis of opinions obtained
on the following:

a) The severity of the impact of the pollutisigostance and type of pollutant;

b) The current and future impacts of the pollution on the environment.

3. The responsibility for the damage shall be allocated on the basis -cbmpliance with

paragraphs one and two of this prescribed Article.

As the foregoing indicates, this law built a system of liability based on the nature and extent

of the damage done to the environment.

334 bid, art 23 In both laws, there are no regulations or instructions issued by the legislator or the authorized
person tofacilitate the implementation of these laws, nor do we notice any significant difference between the
two laws.
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It is therefore possible to believe that the legislator, may have directed the intention to
assume the fault of enviroramtal responsibility.

Article 32 does not specify which party has the right to initiate proceedings, nor even
the court in which such cases should be filed. The only instruction in this regard is that

compensation should be deposited in the Environmentéé&ion Fund.

4. Any compensation due shall be paid into the Fund and used to redress the pollution, in

accordance with Part 8 of this Ia.

Upon consideration of this matter, compensation is imposed by the administrative authorities.
In the view of tlis author, it is preferable that compensation be overseen by the judiciary
rather than as intended by the legislator. Article 33 of the Environmental Protection Law No.

27/2009 included an administrative part by stipulating that:

1. The Minister can issug warning to any company, factory or pollution source to remove the
source of the pollution within a period of 10 days from the notification. In the event of non
compliance, the Minister can halt work or temporarily close operations for a period ofs30 day

which can be extended until such time as the source of the pollution, is removed.

According to this provision, the competent authorities shall have wide authority to impose the
appropriate administrative penalty if the legislator gives the compaierdter the choice to
approve either the suspension or administrative closure.

If the establishment does not remove the source of the pollution, the Minister may
suspend the work or close it temporarily for the period mentioned above. The Minister also

has the power to extend the penalty imposed in cases where the pollutant imowddre

3% bid, art 33
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because the ongoing activity of the violating entity constitutgsemmanent source of
pollution.®*®

Article 33 indicates that the dismissal is the same lawbreaker, and the legislator did
not provide that the competent administrative authority couitbve the violation through
administrative closure, or at the expense of the violator. It only provides that the penalty
imposed can be renewed until the source of the violation is removed.

It is clear from this Article that the Iragi legislator has ausedithe administrative
authorities concerned with environmental protection to warn the party causing the pollution
and remove the infringing work within the timeframe specified by the Ministry. If the
concerned authority does not comply, then the enviratsh@dministrative control bodies
can intervene by implementing the deterrent administrative sanctions.

Therefore, enabling the competent administrative control authorities to sign this
penalty would support the role of administrative control in the f@ldenvironmental
protection by ensuring speedy deterrence of the violator, because the warning includes a

statement of the seriousness of the penalty that will be imposed if the violation continues.

2. In line with the regulations mentioned in paragrdplof this Article, the Minister, or
someone that he may delegate (but holding no less a rank than General Manager) can impose a
fine of no less than 1 million dinars. The fine shall not exceed 10 million dinars and may be
renewed each month until the indteon specified in this law no longer exists, as well as other

notifications or announcements that have been issued in this r&8pect.

The Law provides for sanctions ranging from administrative to criminal penalties.

Administrative penalties may includevaeation of business licenses or business closure,

%% The Jordanian environmental legislations, by contrast, entrusted the administrative judiciary with the

authority to review the etisions of the minister of the environment, especially those decisions issued in
accordance with environmental impact assessment bylaw. This offers individuals and institutions a guarantee to
challenge the abuse of power in this reg@udicle 16-18 of the Jordanian Environmental Impact Assessment
Bylaw.

37 bid (n 21) art 33
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while criminal penalties may include (depending on the seriousness of the violation) fines
and imprisonment.

This law contains a good mix of criminal and ramminal enforcement measures,
and the criminbsanctions are meaningfulthe maximum fines provided for are significant
in the case of several offences. Unfortunately, although good on paper, this law has been
poorly enforced. This undermines the law and is a situation that must be addressed if
environmental law is to be taken seriously. It is all very well having good laws on paper, but
inadequate enforcement is widely perceived (and with ample justification, it would seem) as a
problem that renders such laws merely paper laws.

In addition, this lawcontains provisions providing for augmented penalties in the case
of continuing violations and for rehabilitation of damage caused by an offence. These are
both desirable provisions in environmental legislation.

As far as alternatives to criminal sanctions are concerned, less use is made of these
than one might expect. Although several laws contain provisions for officials to make use of
powers enabling directives to be given to offenders to remedy the situatiortake other
necessary steps, the criminal sanction still appears to be the primary mode of enforcement.

If one considers the penalties provided for offences in this law considered in this
chapter, however, the penalties provided for are, in most #lhoases, relatively serious. In
most cases heavy maximum terms of imprisonment are imposed. Another recent trend has
been for legislation not to specify the amount of the fine, leaving that to the discretion of the
Court. Such discretion will probablye influenced by the maximum term of imprisonment
provided for, which is not subject to the effects of inflation.

The Law on the Protection and Improvement of the Environment, No. 27 of 2009 is

an example of an enactmentcohatoluéesypbeotl!| e
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approach, declaring certain activities to be offences and providing for a maximum penalty, of
the traditional fine and/or imprisonment type, for contravention thereof.

In addition to the standard criminal provisions descriljenl/a, however, the law also
contains a clause allowing the court to order the accused to remove any structure that has
been erected in breach of the law, and also contains what will be described in this Chapter as
a O6remediati on c | ®ordeetbeaccaséditoorepairramy ddmage cacsedito t
the air by his or her illegal act. Both these clauses apply only once the person in question has
been convicted of an offence under the law, so can be regarded as provisions which
supplement the criminglanction, rather than alternatives to it.

There is provision in parts of the Law for abatement control measures to be exercised
before use of the criminal sanction (see Article 32 and 33) and this is certainly a sensible
approach since it potentially lemdo the cessation of the undesirable activity with minimal
administrative burden. The inadequacy of the criminal sanctions provided by this Law have,
as has been pointed out above, led to the relevant authorities using alternative, and seemingly
more effetive, means (i.e. an interdict) of ensuring compliance with this Law.

This Law contains several offences but also has alternative enforcement measures that
are worth commentary. There are several procedures provided for whereby the (MoE) can
take steps tgrevent pollution of the air by harmful substances, including ordering the
manager or the responsible person of a company to take specified measures.

Failure to comply with this primary enforcement measure is a criminal ofiesoe
the criminal sanctionm this case work as baalp.

Where the criminal sanctions are utilised, the penalties provided for are substantial,
reflecting the seriousness of the air pollution problems that the Law is designed to address.

Finally, but since then the penalties have not been updated, and the original penalty

(for certain other offences) has not been amended since the law enactment.
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Reviewing the provisions otaw on the Protection and Improvement of the
Environment, No. 27 of 2008@emonstrates that it has failed to provide confiscatibassets
and other sanctions as penalties for pollution, highlighting only the return of hazardous
materials or waste to their source or their disposal in a safe manner.

It is the view of this researeh that the Iraqgi legislator should have provided
administrative confiscation to enable to enable competent authorities with administrative
control of the application of this penalty to achieve the deterrence necessary to protect the
environment. This help to eradicate dangerous substances and reduce ongoing
environmental pollution.

The Iraqgi legislator has stipulated the prison sentence for crimes that pollute the

environmenin Article 35 as follows:

Those contravening the obligations contained inspame, two and four of Article 20 of
this law will be imprisoned and will be obliged to return all the hazardous material and
waste products, radioactive material to their establishments in order to be disposed of in

a secure mannét®

It is noted in this Article, the Iraqi legislator took the penalty of imprisonment to mean
an absolute penalty for crimes involving environment pollution with materials and hazardous
waste in one Article only. It would have been better to extend this lpueist to other
environmental crimes such as air pollution and to and to tighten the sanction when the crime
is compounded by aggravating circumstancds #se case of repeat offendérs

Furthermore, Law No. 27/2009 does not mention the penalty of thelEtion or

withdrawal of the license, in addition to the other administrative sanctions mentioned above,

338 i

Ibid, art 35
¥935uch an approach can be seen in the Jordanian Environmental Law which applies a simple and clear criminal
approach by prescribing environmental offences and detesntivee due punishment in the same provision.
Article 16-18 of the Jordanian Environmental Impact Assessment Bylaw.
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despite the importance of this penalty for increasing the effectiveness of the role of
administrative control in the protection of the environmeit a5 a deterrent of projects that
and continue to carry out activities which pollute the environment despite warnings to desist.

It should be mentioned that the omission of the Iraqgi environmental legislator of a
sanction authorizes the Ministry to disan@ officials responsible for protecting the
environment in the event they breach their duty to protect the environment in order to ensure
the best performance of the administrative control of its environmental duties.

These sanctions are one form of eammental administrative sanctions, and they
apply both to officials responsible for implementing or supervising environmental protection
laws as public health inspectors and to workers in environpwhiting projects such as
petroleum refining plants.

The Iragi Environmental Protection LaMo. 27/2009 recommended to provide
disciplinary sanctions to deter employees from damaging the environment because without
such provisions means relying on the application of the penalties stipulated in Law No. 14 of
1991 on State and Public Sector Discipline, which may not be in line with the role to be
exercised by the authorities for the administrative control of the environment.

Article 38 states that the legislator is required to issue instructions to facilitate the
implementation of this law. In the interim, the provisions of Law No. 3 of 1997 shall remain
in effect provided they do not contradict the provisions of this law. Despite the enactment of
Law on the Protection and Improvement of the Environment, No. ZD@3 however, the

instructions for its implementation were not issti&dt would have been more effective if

%0 For instance, according to the Egyptian Constitution, some regulations or instructions related to the

protection of the environment have bhepromulgated, including the executive regulations of the Egyptian
Environment Law No. 4 of 1994, issued pursuant to the Prime Minister's Decision No. 1741 of 1995, as
stipulated in this law, Which states that (The Prime Minister, upon the presentatfi@nerfvironment Minister
concerns and after consulting the Board of Directors of the Environmental Affairs Agency, shall issue the
executive regulations of the accompanying law within a period not exceeding six months from the date of
started work.
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the Iragi environmental legislator had included a provision specifying the time required for

issuing these instructions.

Article 37:
The environment protection and improvement law. N8 of 1997 shall be annulled and all
regulations and directions duly issued shall be still in force in case of contradiction with the
terms of this law until being replaced or abolished.

Furthermore, the Artiel cited by the legislator is ambiguous. Although stating that the
regulations and instructions issued under Law No. 37 of 1997 for the Protection and
Improvement of the Environment shall remain in force until the issue is replaced or canceled,
Law No. 37 ¢ 2008 on the Ministry of Environment authorized the Minister of Environment
to issue instructions and internal regulations to facilitate the implementation of environmental
protection law. Accordingly, the Ministry of Environment issued instruction Nof 2010
for the prevention of neionized radiation from mobile telephone systems and Instruction
No. 1 of 2011 on the internal regulations of the Ministry of Environment and its functions

There is no doubt that the delay in the issuance of instructomsglement the
environmental protection and improvement law No. 27/2009 will lead its Articles to become
rigid and its fall short to address many cases of environment abuse. It is therefore advisable
for the Council of Ministers or the Ministry expeditbet issuance of instructions that
facilitate the implementation of the provisions of this law.

A final observation concerns penalties. Criticism has often been levelled at this
environmental law to the effect that the penalties provided for are so lowrek®the use
of criminal sanctions a pointless exercise. This is certainly the case in respect of several pre
1997 environmental statutes. If one considers the penalties provided for offences in this law
considered in this chapter, however, the penafiresided for are, in most if not all cases,

relatively serious. In most cases heavy maximum terms of imprisonment are imposed.
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3.2.2.2Regulation No. 4 of 2012 for the Protection of Ambient Air Quality

The purpose of ambient quality standards is to fmaximum level of pollution in an
environmental sector during normal periods. Examples include séttiwgmuch sulphur
dioxide the air may contaiff’

Article 2 of theRegulation No. 4/2012 defines the purpose of the Regulation as

follows:

This regulation Bns to protect the ambient air from pollution and improve its quality by

controlling the sources of polluticf?

Article 11 describes the responsibility of individuals for ambient air pollution, especially

from the oil industry as follows:

The owner othe source that emits into the ambient air shall take into account when burning
any type of hydrocarbon fuel for the purposes of oil industries or other industries and power
plants or any other commercial purpose that the smoke and gases and the famdsraye

within the limits of the quality of emissiof®
In addition, Article 19 provides that:

The owner of the source of pollution polluting the air shall bear the cost of damage to the
environment and health and its removal and compensation oifjtined party if it is proved

that the contamination exceeded its liniifs.

However, while this Article is clear about the type of compensation required, the

compensation mechanism is not mentioned.

¥Ipinah Shelton and Alexandre Charles Kiss299) 35.

¥201a4 ®Wp bByjr lOF _ B HUjljHptcld@ipf Ragulation No. ¢ of 20d Bfax the Rrotection of
Ambient Air Quality; translated from Arabic to English by the author]

3 |bid, art 11

¥ bid, art 19
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Moreover, in the event of a conviction in terms of tlegulation the court may order
that any damage to the environment resulting from the offence be repaired by the person so
convicted. Failure to comply with such an order entitles the authority in question did not take
the necessary steps itself and to reedte costs from the defaulting party. These provisions
are useful and correspond with practice in other countries. Orders of this type are discussed in

more detas in Chapter 5.

3.2.2.3Instruction No. 3 of 2012 on National Emission Standards

There areboth national laws and international legal agreements that set standards for
processes and products that have an impact on the environment. A standard is a prescriptive
norm governing those processes or products or setting limits on the pollutants asidresni
that can be produced. An emission standard specifies how much of a pollutant is allowed to
be discharged from a given source. This type of standard generally applies to a fixed
installationi for example, a home or a factory. Product standardsharéype of standard
normally used to regulate mobile pollutant souré@s.

Pollution from vehicles has also become significant in recent times. The Ministry of
Environment has developed National Emission Standards Instruction to combat pollution.
InstructionNo. 3 of 2012 obliges authorities and concerned bodies to publish a national air
quality strategy which should set standards of air quality, measures for the restriction of
levels of particular substances in the air to be adopted by local authoritiee faurpose of
achieving these objectives

Regulations that govern fixed sources and those that govern movable sources are
fundamentally different from each other. Fixed sources larger than a specified size will

usually be authorised or licensed in accomawith strict criteria, after which they are

34Dinah Shelton and Alexandre Charles Kis<99) 34-35
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monitored regularly. Emission standards may also be set by regulation and can be specific or
general; they can be different for different installation types or simply for different
installations. Aspects pactilarly likely to be covered by such regulations include emissions
of particulates and gas, the height of chimneys and the amount and kind of fuel permitted to
be used.

A legislative instrument may establish an-@irality region or aiguality zone. The
most frequent use of zoning laws involved their enactment at a local level to affect the
location and amount of a polluting activity with the object, always, of adapting the general
standard to the local geographic reality. There are, usually, two comrotmsfa(i) the
prohibition or limitation of polluting activities in such specific zones as a densely populated
area or a site in which nature is protected, and (ii) where pollution is particularly bad, the
establishment of stricter aguality standards amission standards.

As well as setting aiquality and emission standards, any serious attempt to reduce air
pollution must also address the use of fuels that contain high levels of lead, sulphur or other
346

pollutants, and should exercise control over costlbn:

The purpose of Instruction No. 3/2012 is stated in Article 2:

These instructions are aimed at controlling the polluting emissions of air and regulating the

environmental work among all environmental authorittés

Towards that end, Article 6 prmes for the control of emissions of air pollutants and

stipulates the measures that should be taken to reduce them:

When burning any type of hydrocarbon fuel, whether it is for the purposes of industry or

power generation or construction, [steps shoutdtdken] to make fumes, smoke and

34%Dinah Shelton and Alexandre Charles Kis<99) 80-81
¥H2012% BHWp wy 3 AHIOF 92 RUHATREEE theONatiopallEmission Stgndafdl Instrection
No. 3 of 2012; translated from Arabic to English by the author]
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harmful gases resulting within the limits allowed. The operator should take all necessary
measures to reduce the amount of pollutant emissions. Not to use black oil and other heavy

petroleum products or crude oil in regitdial areas, excluding industrial faciliti&%

If these instructions and their conditions are violated, Article 17 stipulatethéhabmpetent

authorities will refer the violator to the judicial authorities

Ministries and competent authorities shotaéer irregularities in relation to the provisions

in these instructions to the judicial authorities to take the necessary legal m&&sures

3.2.3. Related Provisions of Air Pollution at NorEnvironmental Laws

This subsection adopts an approach thatludes legislation that affects the
environment (for example, the Public Health Law). In each case, only those aspects of the
legislation that are relevant to the environmental problems arising from pollution in general

or air pollution specifically wilbe considered if provided.

3.2.3.1Law No. 89 of 1981 on Public Health as amended
The Public Health Law deals with a wide range of health issues, only some of which fall
under the category of environmental law. The only offence under the law that @uld b
regarded as an environmental offence is contained in chaptén tiws law, whichprovides
for a notice procedure requiring the recipient to take certaps sted pn-compliance is an
offence.

This law specifically gave assurance for the protectibthe environment under

Article 3(8), which charges three times withaintain, protect, improve, develop etc. under

348 bid, art 6
39 bid, art 17
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Article 3(8) of the Public Health Act No. 89 of 1981 and its amendnidhes)d Article 30,
which requiresexpanding the establishmentefvironmental laboratories to conduct various
physical, chemical and biological laboratory tests to investigate water, air and soil
pol |l vantsod

Likewise, Articles 3 and 30 provide protection of the environment and prevention of
pollution, including air pllution, as a cause of human health.

Article 96(1): is cancelled under Article 5 of the Eighth Amendment to the Public

Health Law No. 89/1981, replaced by Law No. 54 issued in 2001 which mention:

The Minister of Health can warn any establishment, pt@eany agency or environmental
pollutant source within 30 days to remove the factor harmful to the environment, imposing a
fine of not more than 250,000 Iraqi dinars 1QD, or stopping the work for 90 days until the
pollution has been treated, or both mimments if he violates the provisions, regulations and

instructions of this law>?

Article 96 refers to punishment applicable to every person or entity that pollutes the

environment, whether air, water or other. Similarly, Article 100 stipulates that:

Without prejudice to any punishment forenamed in other laws, the Minister of Health is
entitled to cancel the health permit, close the store, and stop the work when environment
pollution that threatens life and health of citizens is prdvéen.

From the abovarticles we notice that the Iraqi legislator has implemented mix of

three penalties, the administration, the civil, and the criminal.

M bl OBIWE I OLLp wsF NKEF3 WiHIOECK) of the Riblie Health Law N89 of 1981 as
amended; translated from Arabic to English by the author]

%1pid, art 30

%2|pid, art 96

%3 |pid, art 100
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This Article also indicates that the Articles and penalties of this law do not conflict
with other laws.

Moreover, alhough there is little direct reference in the law to punishment for the
violator, it does stipulate a range of penalties from fine, imprisonment, closure and
withdrawal of business license.

Most offences under this law are not strictly environmeaottdnces, but there are
some, relating to health and safety of the general public, that was discussed here.

The offences under the Public Health Law No. 89/1981 that can be categorized as
environmental crimes are somewhat unremarkable. One comment thdt bmunade,
however, is that the penalties provided for are mild, given the polluter and the potential for

serious environmental damage caused by failure to comply with these provisions.

3.2.3.20il and Gas Law of 2007

The environmental damage caused byrgdeum hydrocarbons is very serious; while
it has occurred naturally since ancient times, in recent yeargmada oil spills have become
quite common. Roughly 14,000 cases of hydrocarbon flow to the atmosphere arise every
year>>* This clarifies the dangepresented by the presence of very large quantities of crude
oil in atmospheré?®

Crude oil is a mixture of different chemical compounds which may contain dissolved
gases, liquids and bituminous solids, whereas refined petroleum products are typically a

mixture of defined chemical compounds.

#ConsidineTimothy J andcarsonDonal d F, O6Ri sk Premiums on I nventory
Natur al Ga sJurfaldft-oures Maketd(® )

#Nicholson Carla A andFathepureBabu Z, ©¢Biodegradation of Benzene &
Bacteria Under (R094)a02)Applie€and EnvironmentakMicrobiolog22

¥®Susan J Robertson and others, O6Petroleum Hydrocarboi

Ecosystems Per s pBobgdicalRevew2l22 007) 82 ( 2)
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The past twenty years have seen much greater public concern about the negative
effect on the environment of exploration for oil. Crude oil and refined petroleum products
have effects that can be devastating on therenwient and the people, plants and animals in
it.357
In Iraq, a large number of oil wells are distributed throughout the cotifitry.

The most obvious source of income for the redevelopment of Irag and its economy is
the revenue from oil and gas. However, ttlaés not take away the need to ensure that the
objectives of the Constitution are adhered to or that the environment is preserved, nor should
it prevent the realisation that oil resources will be exhausted orié*day.

The Oil and Gas Law 2007 is the primédegislation on oil and gas activities in Iraqg.

It ensures public safety and environmental protection. The Articles relevant to air pollution
under this law are as follows:
Article 14, Obligations of the Holders of Exploration and Production Rights, patagta
A holder of Exploration and Production rights is obliged, mutatis mutandis, to: Compensate
the Injured parties for any losses or damages resulting from the conduct of the Petroleum
Operations as provided by 1a#
This Article has a civil penaltyature based on the violations mentioned in the context of this
Article.
Article 31 Environmental Protection and Safety:
In addition to carrying out their Operations in accordance with Good Oil Field Practices,

INOC [Irag National Oil Company] and otherlters of Exploration and Production rights

%7 Elliott David, Energy, Society and EnvironmeiRoutledge 2004) 25R Lathaand R Kalsiani , 6 Bact er i
Degradation of Crude Oil b yAdv&hces in iAppket Sciermce Regedtthy;s i s 6 ( 2
Marwah Thameand ot her s, O6Biodegradation of Kirkuk Light Ci

Il raqbd ( 2Natwral )Scieric¢ 865; Das Kishore and Mukherjee As hi s K, 6 Cr-Qild e Petr
Biodegradation Efficiency of Bacillus Subtilis and Pseudomonas Aeruginosa Strains Isolated from a Petroleum

Oil Contaminated Soil fromNortBa st | ndi a Biords@Qu®TEohnoByR3I3Y )

%8 HusseinEman, Abedalrazaglsraa andZainalabdeelNada, 61 mpact of the ©Oil Con
Properties in the Surrounding Sites AtralianhJeurndlofr t h Oi |
Basic & Applied Sciencek?5

¥90il and Gas Law of 2007, Preamble

30 bid, art 14(H)
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shall conduct Petroleum Operations in accordance with environmental and other applicable
legislation of Iraq to prevent pollution of air, lands and waters. They shall also conduct
Petroleum Operations to complytlvithe environmental management standards of the ISO

14000 series, as amendé&d.

Articles 14 and 31 assert the responsibility of oil companies for causing damage to the
environment, including air pollution, and stipulate their obligations to provide caapen

for damage to public and private property.

Finally, Article 42:
The relationship to existing |l egislation stat

cease to be effective on adoption of this L&

3.2.3.30il and Gas Law of 2011

Enormous environmental damage is caused by the pollution from oil and its
derivatives because of incorrect maintenance, smuggling, and incorrect transptttatien.
legal system must be integrated if adequate deterrents are to be developed against the
deliberate spelling of oil, whether caused by sabotage, or by*ffieft.

For the purposes of the good common, the reason for updating the previous law, the
Council of Ministers decided not to object to the change in formulations without prejudice to
the essencef principles and foundations and procedures approved by the Council of

Ministers on the Oil and Gas Law of 2007.

361 1bid, art 31
382 \hid, art 42

¥Tord Kjellstrom and others, 6Air and Water Pollutio
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Based on what was passed by the House of Representatives and endorsed by the
President of the Republic, and as per the provisions of iterartiofe (61), item Il of article
(73), and article (112) of the Constitution, the following law is hereby enacted:

For the purposes of this law, the following key words and phrases shall have the

meanings assigned thereto Article 1 of the Oil and Gasdf&011, including:

26) Best International Petroleum Industry Practices: Good, safe, environmentally friendly,
economic and effective practices in Petroleum Exploration and Production.

[ €]

34) Best Practices in Pipeline Management: Good, safétonmentally friendly, economic

and efficient practices in the transport of Petrolétim.

This Article indicates that the Iraqgi legislator intends this law to promote practices
that protect the environment during the exploration for oil and gas géuent pollution by
any type of contaminants.

In addition to the provisions of the Oil and Gas Law of 2007, this Law places further
obligations and responsibilities on the oil companies for causing environmental damage and
for compensating those affectedaccordance with national laws and international standards.

It is noteworthy that while this Article does specify the handling of contaminated water, it

does not refer to the treatment of polluted air.

Article 47 stipulates the obligation of oil compes to compensate landowners whose

property is damaged:

First: Land utilization for the purpose of Petroleum Operations shall be in accordance with

the Law, and shall consider the following:

¥201afF N0 CF MNIOAYRiBISHIBGe Of anck@ak|Law ef 201ttanslated from Arabic to English
by the author]
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c. Owners of lands within the Contract Area shall be compah$atedamages caused by
Petroleum Operatiori§®

This Article has a civil penalty nature based on the violations mentioned in the context of this

Article.

However, Article 48 states that:

The provisions of this law are not applicable to Petroleum refinjpgrations and Gas
manufacturing, and the industrial uses of the same; and to storage, transport and distribution
of Oil products’®’
As this chapter has shown thus far, there are numerous laws and provisions which
govern the oil and gas industry in Irag.wiver, while most of them are not as sophisticated
or encompassing as the laws found in most developed countries, some of these laws, had they
been properly enforced and complied with, would have given a measure of protection to both
the environment and ¢h peopl e who | ive within close p
exploration and production operations.
Over the years, the pollution created by the oil industry in Iraq has not diminished and

the attitude of the oil industry has not imprové&d.

3.2.3.4Civil Law No. 40 of 1951

|l njurious conduct At orto under the | ragqg
act or omission which has caused damage to other persons or property, regardless of whether
or not the act or omission constitutes a crime. Threegg rule in tort liability is founded in

Article 216, paragraph 1 of the Iraq Civil Law, which reads as follows:

*1hid, art 47

%7 bid, art 48

%8 pollackk ennetChi IM,andd the Iraqi Civil War: How Seeurity |
Brookings Institute23 June 2014) www.brookings.edu/blog/ufront/2014/06/23/oHandthe-iragi-civil -war-
how-securitydynamicsmay-affectoil-production/> accessed 29 January 2018
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No ab initio or retaliatory injury: the injury will not be eliminated by inflicting a similar
injury; a person who has suffered a grievartealsnot inflict the same grievance as he had
suffered on another persf’)?‘?

This general rule is applicable to all kind of cases claiming damage unless a separate,
and more specialised law governs the nature of specific harms. It is important to note that
fault is not required in the defendant's conduct. Article 216 of the Iraq Civil Law provides
that:

Every injurious act or omissieshall render the person who commits it liaHi&

The application of Article 216 of the Iraq Civil Law encompasses three taamli (i)
injurious act or omission, (ii) damage and (iii)) a causal link between the injurious conduct
and the damage inflicted. The regime adopted by the Iraq legislator can be applied to
environmental damage. Importantly, Article 216 is worded so asower all kinds of
damage, because its emphasis is on the damage rather than on the injurious conduct.

As for environmental damage, the award of damages is not always sufficient,
particularly when the damage is permanent or irreversible (e.g. the destroichiabitat for a
threatened species or the demolition of a heritage building). However, courts show great
reluctance to award an injunctive relief, as they require the foreseen damage to be irreversible
and devastating to justify such abatement.

The prdolem of estimating damage is a common issue in civil litigations. In addition,
it may be of particular importance in cases involving environmental damage. However, it
remains insufficient in the case of damage being caused to the environment per g8 or to i
amenities, since it is arguable whether translating environmental damage into monetary terms

is possible at all.

389 The Civil Law no 40 of 195art 216
370 bid
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The traditional rule governing causation may not be suitable if environmental damage
is in question. Environmental damage can take a long to appear, which makes it more
difficult to establish the elements of liability within the timeframe set by the law itself.
Moreover, there might be uncertainty about whether a certain injury can be attributed to a
certain factor; the damage may eventbe result of multiple factors that combine in such a
way that no clear factor is deemed the cause of dafihge.
Although this law does not specifically mention air or environmental pollution, some
of its Articles identify responsibility for wrongful actsxd the damage they cause, including
responsibility for environmental damage, and specify punishment for that damage. The
relevant provisions therefore require clarificatién
According to Article 202:
Every act which is injurious to persons, such as mumdeunding, assault or any other kind
of inflicting injury entails payment of damage by the perpetrifor.

In addition, Article 204:
Every assault which causes other than the injuries mentioned in the preceding Articles
entails payment of compensatith.

However Article 206 states that:
1. The civil damages shall not be prejudicial to imposition of the criminal penalty if its
elements have been satisfied.
2. The court will decide the civil liability and the amount of the compensation (damage)
without beirg bound by the principles of criminal liability or by the judgment rendered by
the criminal courf’®

Moreover, Article 207:

'Shavell Steven, o6Liability yfoor( 19 3édgourddsoli2gabStuRiesgul at i
357; Ri ¢ h a ¥The challedyke af goking greer®eader In Business And The Environn{@894): 45

$"2The Civil Law no 40 of 195art 7

3 |pid, art 202

3 pbid, art 204

5 |bid, art 206
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In all cases, the court will estimate the damages commensurately with the injury and the loss
of gain sustained by the victim if tiiame was a natural result of the unlawful act.
Deprivation from (loss of) benefits of things will be included in the estimation of the
damages and the liability may cover the wage (fee/remuneratfon).
Article 209:
The court will determine the methods ofayment of the damages according to the
circumstances; the damages may be payable in instalments or as a revenue in the form of a
salary in which case the debtor may be required to provide a security.
The compensation (damages) will be estimated in ¢dash¢ourt may however depending
on the circumstances and upon application being filed by the affected individual, order that
the situation be reinstated to its original state or adjudge performance of a certain specified
matter or restitution of a simildning of the fungibles by way of compensatih.
Article 211:
A person who has established that the injury has arisen from a cause beyond control
such as by an act of God, an accident, a force majeure, by the act of a third party or the
fault of the injurechimself shall not be liable on damages unless there is a provision (in

the law) or an agreement otherwiég.

In this Articles 207, 209 and 211, the Iraqi legislator clarifies those cases that will be
compensated according to the estimation of the codrhaw to determine damage, as well

as the methods of compensation, including compensation cases, if the person proves that he is
not responsible for the damage or that the damage is due to the fault of the injured person

himself or to force majeure.

Article 219:

378 |bid, art 207
377 bid, art 209
378 bid, art 211
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1. Government municipalities and other institutions which perform a public service
as well as every person who exploits an industrial or commercial enterprise are responsible
for the damage (injury) caused by their employees if the injury resulted fn
encroachment committed by them in the course of their service.

2. The employer will be able to relieve himself of the responsibility if he establishes
that he had exercised the necessary care to prevent the injury or that the injury would have

happenedhad he exercised the necessary care (caufion).

Article 220:
A person who is responsible for the action of a third party is entitled to claim from such

third party that which he had paid (in compensatigh).

Article 231:
Every person who has at hiisposal mechanical machines or such other things which
require special care for protection against injury shall be responsible for the injury caused
thereby unless he can establish that he has taken adequate precautions for preventing this

injury without prejudice to any specific provisions in this reg&rd.

Articles 219, 220 and 231 establish the responsibility of governmental institutions for the
commission of their actions that cause harm to others, as noted in Law on the Protection and
Improvement of he Environment, No. 27 of 2009 as well as the Oil and Gas Law of 2007
and 2011. The legislator of the civil law is clear in these provisions for compensation in the

event that third parties cause harm to a third person or cause a technical defect.

Finally, Article 232 provided for the application and expiration of the period of compensation

as follows:

3 bid, art 219
380 hid, art 220
381 bid, art 231
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A claim for damage resulting from whatever (kind) of unlawful act shall not be heard after
the lapse of three years from the day on which the injuredmpbestame aware of the injury
and the person who caused it; in all cases the claim will not be heard after the lapse of 15

years from the day of occurrence of the unlawfuf¥ct.

It is important to mention here, is that victims of air pollution crime mayerise
their status as victim&: Even where they know what air pollution haffrhas been done,
they may not see themselvesvagims of crimeand they may not report what has happened
to the agencies charged with enforcement and protection of the enemanit is often long
after the time the crime was committed that the victim becomes aware of having suffered
harm3&

The tendency for those who have been harmed by an air pollution crime to not to
identify themselves as victims is increased by the likelththat the harm is not immediate,
or that it may not be possible to quantify it in financial terms. Victims who do not realise they
are victims are likely to seek redress only through the civil law. This can also happen where
victims are not awarethabc i et ydés values have changed, so
identified as a crime, though in the past it would not have #8en.

The fact that victims fail to identify themselves as victims means that there is under
reporting for many forms of air paolfion crime add to that the fact that they are not always
easy to see and that the impact is not always immediately obvious and the challenges faced

by law enforcement agencies will not be cl&4r.

%2 hid, art 232

¥Victim is dnéty, humandr natmmman,whidh has had its interests set back to its ibjyry
¥Har m i s damy effecetdat resslts iéiltered structure or impaired function, or represents the
beginnings of a sequence of events leading to altstretture or functiongric Chivian "Critical condition:
Human health and the environmgntL993).

¥Ei | een SHifécn Issued and CHaftges for Victims of Crimes that have a Significant Impact on the
Environmend Interhational Centre for Criminal Law Reform and Criminal Justice P20itg) 1

386 Antony Pemberton "Environmental victims and criminal justice: proceed with cauti&@mVironmental
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Victims may be unsure about who has caused them to bedetmas, and who is
responsible. Identification of the perpetrator is anaepiisite for victim remediation, since it
both makes criminal investigation possible, and provides a target against whom the victim
can proceed for damages under civil law. It banvery difficult to identify the perpetrator
and establish criminal liability in environmental cases, as there can be a long, complicated
chain from the perpetrator to the fact of the actual H4fm.

The preceding discussion has sought to demonstratenthbdtween environmental
law and civil law in Iraq because of its importance in the civil courts and to -hgised
claims. Civil law is also relevant to cases involving a complaint about the actions of others
that are not explicitly mentioned in the @mwnmental laws, as well as the civil law also is
relevant because such cases are commonly heard as civils suits rather than as cases brought

under environmental legislation.

3.2.3.5Penal Code No. 111 of 1969, further amended in 2010

Recent attention tthe aerobic environment in Iraq encouraged the legislator from
including provisions that criminalise actions which constitute an assault on the environment
generally and specifically on the air, particularly in the Iragi Penal Code No. 111 of 1969.
The crminal legislature in this law cited provisions to criminalise acts that constitute assault
on the air, although they come under different headings, this is unsurprising given that acts
which pollute the air have not been specifically criminalised, an@stgrovided criminal
protection of air through dissuasive sanctions against offenders of pofttition.

Criminal l aw is al so us emllutermpays her ii mmpil pelnme
Various Iragi legislations include criminal provisions to protect tharenment. The most

effective and important of these is the Iragi Penal Code No. 111of 1969 and its amendments.

388Ejleen Skinnider (N 86) 1
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The code includes provisions that criminalise some activities which have adverse
environmental effects and impose criminal fines or imprisonn@ntboth for non
compliance. These provisions include Articles 491 and 497 of the Code.
Article 491 states that:
Any person who throws without due care and attention any solid, liquid or gaseous material
at another, even thougdghs i6tpuddesharbdte dau sae peaemy
not exceeding 1 month or by a fine not exceeding 20 difars

Furthermore, Article 497 provides that:

(3) Any person who deliberately or negligently causes an escape of gas, fumes, smoke, dirty
water or other sult@nce thereby causing harm, irritation or contamination to others [and]

(4) Any person who is negligent when cleaning or repairing a chimney, oven or factory in
which fire is used is guilty of misdemeanour and liable to imprisonment from one to 15 days

or a fine of 10 Iraqi dinar&*

The amount of custodial penalties assessed on environmental pollution under the Iraqi
Penal Code is insufficient, and the Code itself is not adequate to achieve the objective of the
protection of the air from criminality, bease of its failure to align with the magnitude of the
damage caused by crimes that pollute the environfient.

Il n this Law, therefore, t her e I stypeagai n
provision, without alternative modes of enforcement. The pendlées been overtaken by
inflation, as is the case with several other environmental enactments discussed before in this

Chapter.

39 bid (n 260) art491
%91 bid, art 497
392AL -Awaiji Mustafa(n 40) 90.
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Moreover, Law on the Protection and Improvement of the Environment, No. 27 of 2009 has
several provisions (i.e. Articles 33, 3d4ca35) that impose criminal sanctions in response to
some usound environmental activitiés®

The negative effects of the Iraqi Penal Code No. 111 of 1969 reflect its poor
performance in protecting the environment from pollution. This is revealed by thecehis
the Code of a punitive deterrent against offenders of crimes air pollution, and the lack of
follow-up on the implementation of legislation and regulations relating to maintaining the
environment, which is one of the main reasons the problem pb#bition in Iraq worsened

after 2003

3.3. Duties and Responsibilities of Environmental Agencies

Responsibility for protecting the environment is shared across a variety of institutions
in a hierarchy which includes the Ministry of Environment (MoEhis hierarchy of
government institutions has many aims and objectives which includes the sustainability of the
nationbds natur al resources and the 1 mpl ement
means of a compilation of laws that are, at besy, partially integrated.

According to the Law No. 37/2008 on the Ministry of Environment Article 2 outlines

the role and function of the Ministry as follows:

1. Establish a ministry called fAthe Ministry
which represents the Minister of the Environment or other, authorized representative.
2. The Ministry of Environment is in charge with the protection and improvement of

environment on both national and international leV&ls.

393A1 Ghurairi Adam (n 42) 382

39AL -Awaji Mustafa (n40) 90.

00BN 6P wg y RIOH AtCdFithedvinistry ldf EavBonment Law No. 37 of 2008;
translated from Arabic to Englistytthe author]
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This Article provides for théormation of the Ministry of Environment is formed and the
appointment of a minister. The protection and improvement of the environment is the main

objective of establishing the (MoE) under this law, and according to Article 3:

The Ministry of the Enviroment aims to protect and improve the environment to maintain
public health, the diversity of natural resources and cultural and natural heritage to ensure
sustainable development and to achieve international and regional cooperation in this
area>>®

Article 4 explains how the Ministry will achieve these objectives:

1. Submit a proposal to protect the environment from pollution and work to improve the
guality of the environment to the Council of Ministers for approval.
2. Coordination with relevant authoriieén the regions and governorates to implement the
policies of the Ministry.
3. Issuing instructions and regulations for environmental determinants, monitoring and other
safety implementation.
4. Consider the regional conventions, treaties and protocalsnternational organizations
related to the environment and cooperate with them.
20) Preparation of draft law, regulations and instructions relating to the protection and
improvement of the environmett.

In addition, according to the Instruction of Cainfor the Coordination of Policies and

Programs that Affect the Environment No. 1/2005, Article 1 provides and states the authority

by which its activities will be supervised:

3% bid, art 3

397 |bid, art 4 This Article shows the most important duties of the Ministry of Environment, and these duties
may not differ greatly from the role played by the Environmental Protection Council in the others mentioned
laws, excep paragraph 20 of this article, which authorizes the Ministry to prepare draft laws and issue
regulations and instructions and express opinion thereon.
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A counci l should be established i sultavlhe Mi ni
Council for the Coordination of Policies and
should be directly under the supervision of the Minister of Environfient.
Article 4 outlines the core duties of this Council.
The Council shall exercise tli@lowing functions:
1) Provide technical advice on environmental problems;
2) Coordinate the preparation of national programs for the preservation of the environment;
3) Coordinate the preparation of local programs for the management of nature reserves;
4) Express opinions on regional and international conventions and treaties related to the
environment;
5) Coordinate the activities of parties concerned with environmental prot&€tion.
As is clear from the abow@entioned Articles, this council gerforming the same role as the
Environmental Protection Council. This overlap will create chaos and confusion over the
distribution of tasks to the two councils by the Ministry, and within the Ministry of
Environment itselfHence, the above mentioned mEslhave no significant extend of power
to implement any provisions, thus, it has no capacity for criminal prosecution for polluters.
Furthermore, according to the Law on the Protection and Improvement of the
Environment, No. 27 of 2009, Article 3:
A Coundl is established under this law and will be known as the Council for Protecting and
Improving the Environment and will be attached to the Ministry, which shall be represented
by the President of the Council or by a person that he may delegate.
According b Article 6:

1. The Council will meet to:

(a) Hold discussions on environmental issues that have been submitted to it;

PWpk)e £ At p gOF T X% yhIEidF 9HE 8 IF IORMOK M WY 0K 3 006 [Article 1 of the Advisory
Board for the Coordination of Policies and Programmes Affecting the Environment No. 1 of 2005; translated

from Arabic to English by the author]
*Pipid, art 4
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(b) Provide an environmental perspective on plans, projects and national programmes
prepared by ministries before they are decided updriraplemented;
(c) Coordination between ministries and designated organs in the preparation of local
environmental projects before implementation;
(d) Seek opinions on environmental issues through relations with Arab and international
bodies;
(e) Consulthe national plan and Ministry plans on emergencies and disasters;
(f) Coordinate and support the activities of ministries and designated organs active in the
area of environmental protection;
(g) Support legal regulations on environmental protection angdravement of the
governorates;
(h) Cooperate with ministries and designated organs on the preparations linked to the
designation of sites of natural and cultural heritage and the nomination of such sites to the
world heritage list;
(i) Seek opinions on thannual report on the state of the environment in the Republic of Iraq
for submission to the Council of Ministers.

In addition, Article 7:
1. Each governorate wild.l establish a council
and Improvement of the Eni r on ment i n the governorates?©o. T
the Governor. The President of the Council will inform its members of the tasks and work
they are to carry out.
2. The Council will invite specialists or sector representatives from the puhied,
private or cooperation sectors to provide advice and information on environmental issues
related to their respective sectors. These representatives shall have no voting rights.

We can summarise that the Council for Protecting and Improving thedBment has the

same duties and responsibilities with the Instruction of Council for the Coordination of
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Policies and Programs that Affect the Environment and the Ministry of Environment
except for Article 20 which related to the Ministry of Environment.

It is important to mention here the passage of the Law on Environmental Protection
and Improvement, Law No. 76/1986 abrogated the two decisions of the Revolutionary
Command Council Nos. 1258/1975 and 750/1978, relating to the formation of the Supreme
Body of the Human Environment. The Council for the Protection of the Environment from
Pollution replaced this body. The most important characteristic of this Council is that all
instructions, decisions and statements issued by it to facilitate the implenmerdhtibe

provisions of law are bindin§®
Article 3 provides for the formation of an Environment Council as follows:

Under this law, a council called the Supreme Council for the Protection and Improvement of
the Environment is formed by a President of@waincil and linked to the Vice President of the

Irag.***
Article 7 sets forth the terms of reference of this Council.

The Supreme Council exercises the following competencies to achieve the Council's objectives:
First: To formulate the general policy fibre protection and improvement of the environment;
Second: To determine the controls related to environmental issues

Third: To express opinion on the international relations of Iraq in the field of protection and
improvement of the environmefif.

Furthermee according to the Article 3 of the protection and Improvement of the

Environment Law No. 3 of 1997 refers to the formation of an Environment Council.

98 @FE®Up _ Fn3ylj bk9 WS of uhe protectioranck mprovement of the
Environment Law, No. 76 of 1986; translated from Arabic to English by the author]

“bid, art 3

% |bid, art 7
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There shall be established by virtue of this
andlmnpr oving the Environmentod which shall be as
shall be represented by its chairman or whoever shall be authtfized.
Article 10:

Firstly, the Council of Protecting and Improvement the Environment shall exerciedidiagng:

1) Following up the execution of decisions of the Council and the general policies.

2) Proposing plans to protect and improve the environment, and presenting periodic reports on

the activities and the reality of the environment (factual findingg)adCouncil.

3) The coordination between activities of the authorities concerned with protecting and

improving the environment and the rectification of these authorities functionality.

4) Investigating matters connected with the protection and improvement ehtirenment and

taking the decision to halt interim work or closing same for a period not to exceed six months for

the enterprises, factories, sections or any activity that has the polluted the environment, and

submitting recommendations to the Councicases where permanent closure is required for any

resource due to environment pollution.

5) Inviting any one of the specialists or representatives of any of the State Departments and the

public, mixed and private sectors to take advantage of his opiniotplicaion of environmental

matters relating to the authority that he represents.

Secondly, the governorate Council may authorize some of its powers to its chifrman.

It is clear from this Article that the duties of this Council are broader than thdse of

previous Council under Law No. 3/1986.

B 199mBaAlp F A3yl j bm3 UlpicleIB ofuihe Fprotection and fniproversent of the
Environment Law No. 3 of 199translated from Arabic to English by the author]

404 bid, art 1Q If we compare this law with the Law No. 76 on 1986, we find that the text of Article 3 of Law
No. 76 on 1986 indicasethat this Council is subject directly to the control of the Vice President of the Republic;
Article 3 of Law No. 3 of 1997 refers to the association of this Council with the Council of Ministers. Here, it
has found that there will be overlapping and dotifig duties between both Houses.

It is clear from this Article that the duties of this Council are broader than those of the previous Council under
Law No. 3/1986 It worth mention that these Laws are currently invalid and it has been mentioned rhere fo
comparison reason betweelth mentioned bodieduties.
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On the other handased on the provisions of Article 25 of the Law on the Protection
and Improvement of the Environment, No. 27 of 2009, Regulation No. 1 of 2015 on the Rules
of Procedure of the Environmental Raliwere issued.

According to Article 25:
An environmental police unit is formed under this law. It will be administratively attached
to the ministry of the interior. Its structure and functions will be subject to the internal
administrative regulations dged by the minister of the interior in coordination with the
Minister of theEnvironment.

Moreover, Article 3:

A

The following actions wil/|l be carried out 6:
1. Implementation of judgments, judicial decisions and administrative decisions issued by
the Ministry of Environment and related authorities.

2. Compliance with laws, regulations and environmental regulations.

3. Provision of the necessary protection to the environmental control teams of the Ministry
of Environment in the performance of its duties.

4. Receiving complaints and communications in coordination with the Ministry of
Environment and referring them to the competent investigating judge in accordance with an
agreement between the Ministries of Interior and Environment and the law and follgwing u
the results.

5. The exercise of judicial control powers legally granted to police officers and
commissioners in relation to environmental crirffés.

The regulation makes clear that it assigns the duties and tasks to the Ministry of the Interior,

and authorizes the environmental police to implement the judicial decisions and decisions

“Ce Wb pyj KDETHRE UBASDIORGFy AyOB Harticle 3 of the Rules of Procedure of the Environmental
Police No. 1 of 2015; translated from Arabic to English by the author]
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issued by the Ministry of Environment against the convittd@his castitutes a polluters of
the work of the competent courts in considering legal cases and the role of the
aforementioned Environmental Protection Councils.

The reasons for deleterious performance lies in the often conflicting administrative
duties and resprsibilities of different agencies resulting in failure to carry out their
respective duties and obligations.

For example, the Law of Environment Protection states that the Ministry of
Environment has authority over all issues relating to the protectitimeoénvironment, but
the Ministry of Health, Ministry of Oil and other agencies, also are empowered with the duty
of protecting the environment and combating pollution.

The Ministry of Health assumed the responsibility of executing the regulations
relating to the combating pollution. It continues to be the proper authority for combating
pollution. Yet this conflicts with Ministry of the Environment which has exactly the same
powers. Similarly, the Ministry of Oil is responsible for ensuring that pollui@sing out of
their activities or any of their subsidiaries are minimised and that steps are taken to reduce
adverse effects of their economic activities. Thus, there can be a diffusion of responsibility
and grey areas which can result in failures to erigptake action in the convenient belief that
it is the responsibility of the other.

Personnel with roles in environmental agencies often lack technical knowledge or
equipment.Many prosecutors in Iraq are inexperienced, young lawyers who are often

6torwrn in th®® deep endb6

406 Similarly in the French system, OCLAESP is a specialised-ingtitutional unit created in 2004, as a

service of judicial police with a national competence, which is in charge of investigations of environmental
crime, public health crimes and doping. Ttask of OCLAESP is to conduct and coordinate criminal
investigations, to observe and analyse the most typical behaviour of offenders, to centralise information, to
participate in training and information exchange, and to handle international requesdsi$teince (Europol,
Interpol) relating to the areas of crime it covers. Moreover, in cases involving organised crime, OCLAESP may
draw on special investigation powers. In 2012, the Office dealt with several investigations related to the
management of hamdous waste, pollution and recycling of end of life vehicles, the protection of fauna and
flora and traffic of plant protection producBhilipsen, N. J., M. G. Faure, and K. Kubovicova 83)56.
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However, the efficiency of various institutions is often determined by the financial
systems which are in operation. Generally, there is a single unified financial system but these
can differ in practice between different bodies anen different®

Some departments are spending money, which was originally allocated for
environment protection endeavours but have been reallocated to areas such as education,
health and welfare, which were deemedenworthy of funding allocatiaf”

Itisi mportant to mention her -@bhadlinrfagampasgn Pr i me
to reduce corruption and mismanagement in the highest reaches of government, ordered an
immediate reduction in the number of ministers to 22 from 33. One of the conseqoences
this action was the integration of the Ministry of Environment with the Ministry of H&Rlth.

This merger led to overlap and conflict between the duties of the Head of the
Department of the Environment into the Ministry of Health with other departments.
Furthermore, the Minister lost its power to facilitate and implement this law and legislation of
the provisions in times of need. In addition, this decision indicates the relative unimportance
of the Ministry of Environment and the lack of seriousnessherpart of the government in

protecting the environment and human beings.

“72-12 0 Gy Tub!F SApIRLYTBE 3o § 3 BDUUT hury 30QROBRF [BIOMIFC 3 8

[AsaadMandel, Civil Liability Provisions Resulting from Environmental Damadmyrnal of the Faculty of

Law, University of Qadisiyaf2013) 12 translated from Arabic to English by the author]

“%8 |bid; United Nations Environment Programrtre 293)64.

Y opo9appbvF, Y9fF PFPpCIOFM 23H| YF B IOF LwpBOD /1 HOF 1 @ § )dA-Bills $OA 10 6 @ ¥ ¢
Ali, Comparative Study of Arab Legislation in the Control of Pollution Crimi&kZarga Journal for Research

and StudiesJordan, (2009translated from Arabic to English by the author]

51 rag's Abadi Cut s 11 Mi ni st ®euters 116 Augusti 2015) n s i n
<www.reuters.com/article/usideastcrisis-irag-reforms/iragsabadicuts11-ministeriatpositionsin-reform-
pushidUSKCNOQL0S620150816> accessed 29 January 2018
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3.4. Evolution of International Conventions and Treaties on
Environmental Protection Approved by Iraq

Iraqg has an obligation in terms of Article 33 of the Constitution to protect the
environment, as individuals have a right to an environment not harmful to their health or
well-being.

The State also has an obligation in terms of international law to prdtec
environment. This obligation arises from the various treaties and conventions which strive to
protect the environment and to which Iraq is a signatory.

Iraq has agreed to numerous instruments and conventions on air pollution abatement
globally and rgionally. Among the significant global instruments to which Iraq is-aigoer
is the United Nations Framework Convention on Climate Change (UNFCCC). The leading
norm in the field of international environmental law in the context of Iraq is Principlé 21 o

the Stockholm Declaration, which states that:

States have [...] the sovereign right to exploit their own resources pursuant to their own
environmental policies, and the responsibility to ensure that activities within their
jurisdiction or controldo not cause damage to the environment of other states or of areas

beyond the limits of national jurisdictiofis

A state has a duty to notify and consult other states if it plans to undertake an activity likely
to harm the environment of another country.

Iraq environmental policy and laws have thus to be in tune with its international
commitments. This may require structural changes in the environmental policies and laws of
Iraq. Moreover, different legal systems have very different relationships between t
national law and international law. International tribunals as well as the mediation of relations

between states see international law as supreme. It follows that no violation of international

“I1 principle 21 of the 1972 Stockholm Declaration on the Human Environment
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law can be excused by reference to national law. Themelasv of state responsibility that
says that every breach by a state of an international obligation of that state gives automatic
rise to a duty both to compensate for injuries caused by the breach and to end tHé%preach
this is true whatever national laway say'*®

There may be provisions in the constitution that make international law legally
binding on the state and capable of being applied by its cBlitteernational law that has
been made binding by legislative procedure or executive order may haaeety of

rankings. It can be equivalent to constitutional law, or it can be equal to national legislation,

or it can be either above or below that level. The question will be decided on the basis of the

*12 However, there are a number of cases where the international and regional human rights mechanisms have

been used to seek justice for environmental victims but failed. A group of Canadian citizens alleged that the
storage of radioactive waste near their hoitesatened the right to life of present and future generations.

Although the Committee found that the case raised a serious issue with regard to the obligation of States Parties

to protect human life, the case was inadmissible due to failure to exheaktdmedies. In EHP v. Canada,
(Communication No. 67/ 1980) . See also Glick Richard
| mplications of the I nternational Haw\Epvi.&a.mRev6OpTheCi vi | a
Human Ridnts Committee ruled that the right to life encompasses some duty to protect human life from
environmental hazards that threaten health and longevity. Victims in Canada also have applied to regional
human rights mechanisms seeking remedies for environmdatahge. For example, a petition has been
addressed to the Inté&/merican Commission on Human Rights from representatives of the Inuit Circumpolar
Conference who are seeking relief from the United States for the adverse consequences of climate change on
their health and livelihooddamieBenidickson, and others ed&vironmental law and sustainability after Rio

Edward Elgar Publishing, 2011.

European victims have had recourse to the European Court of Human Rights to pursue remedies for violations

to ther right to a clean and healthy environment. The Court noted that the right of respect for private and family

life can apply to environmental cases, regardless of whether the pollution is directly caused by the State or
caused by the failure of the Staterémulate privatesector activities properly. Lopez Ostra v Spain 16798/90

[1994] ECHR 46 (9 December 1994). The Court has also upheld that the right to a fair hearing might be violated

in cases where home owners experienced excessive lengthy admieigiratieedings to determine the level of
responsibility for defendant businesses with respect to the noise and pollution that, over the years, caused
serious and long term health probleni®on and Agnieszak Kania v Polandpplication no. 12605/03

(September 2009 ander v Swedefi993] IIHRL 103 (25 November 1993) was another right to fair hearing

case. In that case the Court has also applied article 6, right to a fair trial, as a basis for finding that the applicants

had been denied a remedy for threatened environmental harm, which concerned their ability to use the water in

their well for drinking purpose&gileen Skinnider (n75) 46-47.

13 Marsden SimonStrategic Environmental Assessment in International BntbpeanLaw: A Practitioner's
Guide(Earthscan 2012) 32p Er i ¢ C, 060Gl obalization and the Future of
8(3) International Journal of Constitutional Laé36;KanetakeMa c hi ko, o6 The | nterfaces Be
and Internatia a | Rul e of Law: The Ca(20&2) I Intekhitional Drggnizdtiensl Sanc t
Law Review267; Whytock Ch r i s t o prdmelnternationaldaw and International Relations to Law and

World Politic® ( 2 owdvév.)aw.uei.edu/faculty/fulitime/whytock/whytockil-021216b.pdf> accessed 29

January 2016SlossDavid L, RamseyMichael D andDodge William S (eds)international Law in the US

Supreme CourtCUP 2011) 1114

414 Anton Donald K andSheltonDinah L, Environmatal Protection and Human Righ{€UP 2011) 6465;

David Kennedy, 6The Sour c AmericarfUniVersitydaumadf intermatiohal lava wé (1 €
& Policy 1
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hierarchy of legal sources in the particular matidhich, if the country has a constitution, will
usually be set out in it. How far an international law norm can be given effect in a national
court is therefore dependent on whether and how international law norms are integrated into
the constituton,andn t he count % 6s | egal system.

The Iraqgi Treaty Law No0.35 of 2015(1) provides that the negotiating and signing of
all international agreements is the responsibility of the Executive Authority. An international
agreement binds the Republic after it hasrbapproved by resolution in both the Parliament
and the Council oMinisters. This means that a treaty becomes law in the Republic only
when it is enacted into law by national legislation; therefore an international treaty or
convention is not binding ilraq unless it has been enacted into national law.

Unfortunately, Iraq did not take measures that ensure that international environmental
law within the national environmental law is properly enforced and that individuals,
companies, and industry complyttvinternational environmental law.

The relationship between national and international environmental law is increasingly
important and increasingly acknowledged, and it is increasingly understood that effective
enforcement of national environmental lawsequired if the international environmental law

is to be effective.

34.1 Law No. 7/2008 on Accession to the United Nations Framework
Convention on Climate Change (UNFCCC)

While acknowledging that changes in climate are natural, the adverse chatiges in
climate and their deleterious effects on the environment were clearly recognised by the UN

Framework Convention in 1992, which came into force in 1994 (UNFCCC, 2010) and whose

aim was to avert O6dangerous anhtvirtanmegntogeni ¢

“I*Dinah Shelton and Alexandre Charles Kig$99) 12, 13, 15
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A framework convention was endorsed by
climate system, most notably against the effects of greenhouse gases and their warming
influence. Developed nations are required to reduce their emissions of carkiwle dind
other greenhouse gases to 1990 levels or below. Since then, a succession of international
conferences has followed in Berlin, Geneva, Bonn, Kyoto and Buenos Aires. The
Intergovernmental Panel on Climate Chan&&€(C) remains the principal advisdrpdy.

Article 3(3) of the Law on Accession asserts the wisdom of taking precautions in
order to minimise if not altogether prevent the adverse effects of climate change. Articles 4
and 12 detail the obligations incumbent on all parties: i.e. the devetdppeeiodic updating
and publication of national assessments of anthropogenic emissions and sinks. When that has
been done, regional and national programmes must be formulated and implemented, and they
must contain measures to reduce the impact of climlaéege and to promote emission
control. Emission control measures must include technology transfer, the promotion of
sustainable sinks and reservoirs, management of greenhouse gases, the elaboration of
integrated plans for managing coastal zones androbseallaboratior®

It is clear from the Articles 4 and 12 that states parties have implemented their
obligations. Since Iraq has ratified this agreement, it should abide by it, but it is clear that Iraq
is currently suffering from the problem of mergimgarnational and national legislation.

However, in the absence of agreed regional standards, it is doubtful that Iraqgi laws
alone are sufficient to protect the environment due to the close proximity of Middle Eastern
countries. Therefore, Iraq believesatiregional cooperation is inevitable to handle certain
pressing environmental problems in the Middle East, such as water shortages and other
demographic dilemmas. This belief is the reason why Iraq is a signatory to the regional

environmental treaties digssed below.

“®JonesD, 6 Di c tEnvivonraentsl LawifAl a n  G2001p8(1jAdstralian Journal of Environmental
Managemen169
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3.4.2 Regional Convention for Cooperation on the Protection of the

Environment between Iraq and Syria 2007

The purpose of this agreement is to facilitate institutional, legislative and technical
cooperation between the two countries in fieéds of environmental protection, and in the
exchange of experiences, the development of skills for dealing with cases of pollution of the
environment from oil, and others and the safety of its citizens.

The following are the provisions of the Articleslating to the protection of the
environment, including air pollution.
The Syrian Government and t he Government

P ar t*tkespartjes agreed on the following:

According to Article 1:
The Parties shall endeavour develop bilateral cooperation in the field of environmental
protection based on equality of rights and mutual duties in the framework of their respective
laws*'®

However, Article 2 states that:
The Parties shall facilitate the establishment deslelopment of cooperative relations
between public and private bodies in the field of environmental protéétion

Finally, Article 4.
The Parties shall endeavour to consolidate cooperative relations in the field of pollution

treatment resulting from industl, agricultural and service activities, air safety, chemical

“200&FK FTpHDBM OFONIOF ey wg yPrddmbleupttife RégidnaCBnllention gnr y T
Cooperation on Environment Projection between Iraq and Syria of 2007; translated from Arabic to English by
the author]

“8pid, art 1

“bid, art 2

155

4



safety, pollution from oil and any other environmeglated area determined by mutual

agreement®

3.4.3 Law No. 14 for the Year 2015 Ratification of the Convention in the Field of
Environmental Protection between the Government of Irag and the Government
of Kuwait 2013

For the purpose of cooperation in the protection and improvement of the environment, the

Government of Irag and the Government of the State of Kuwait agreed on the following:

According to Article 1:
This agreement is a framework for cooperation between the two parties in the fields of
protection and rehabilitation of the environment, the conservation of natural resources and

sustainable developmefit.

In addition, Article 2:
In order to achieve the objectives of this agreement, both parties will seek to promote
bilateral cooperation between their public and private sector institutions in the field of the
environment. The two facilitate parties also seek to coordinate theitiopeson

environmental issues and other global activitfés.

However, Article 3 states that:

The parties agree to deliver this agreement to the public sector in the field of environmental
protection in both countries, in accordance with the previous trticlds, and they must
identify areas which are to be the subject of special cooperation between both parties, and

how it can be achieved®

“2bid, art 4

24 1 1 bILOF  wB H blc mblod F OYIBOF wwg Y ¥ OF 1t Wiifeticie@def the €ohvention Th theyy LLF Y b b
Field of Environmental Protection between the Government of Irag and the Government of Kuwait; translated

from Arabic to English by the author]

*2pid, art 2

2 |pid, art 3
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Finally, Article 4:
Both parties seek to strengthen cooperation in the following environmental areas:
[ é]
10) Exchage of environmental studies and research in the field of air pollution and the

protection of the atmosphere.
[ €]

14) Development of environmental legislatith

|t has been noted that 0the difficulty
universalscae i s compounded by the fact that ther
craft sweeping environmental protections at the international level and to insist on
c o mp | i**aAmatherdfactor is that the mere signing or adoption of an internatiogail le
instrument by the Iragi Government does not suffice to invest that instrument with the force
of law in Iraqg, except where such legal instrument has been ratified or domesticated by the
parliament®® The process of ratification or domestication is tyfljcalow and may take
several years. This creates a situation whereby international legal instruments on pollution
abatement cannot be directly invoked or applied in environmental protection cases. There is
also a high probability that the general prinegpbf such international legal instruments, such
as the Apolluter payso, the precautionary p
environmental information, may be watered down during the process of ratification or
domestication. This givesise to situations where domesticated international legal

instruments will not be fully committed to the principles of international environmental law.

“**bid, art 4

“Olowu Dej o, 6Environment al Governance Challenges in
Re s p o n s e sLaw Endronthéh) & Development Jourrd9

% EnabuleleAO andimoedemheC O, 6 Uni fication of the Application of
Real m: A Chall enge for Cont ehgronic dourgal of Comparatvalialy ® n a | Law
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As well as these matters, the Constitution of Irag contains no other specific provisions
relating to how international conventions and domestic laws should nmesbntrast, ér
instancethe Jordanian Government has ratified many of these agreementsoraiders
them as main sources for the Jordanian Environmental legislative framework. Article 5 of the
Jordan Environmental Protection Law No. 52 of 2006 explicitly stresses the implementation
of these ageements. This Article states:

The Ministry, in coperation and coordination with bodies concerned with environment
matters on the local, Arab and international levels, shall be responsible for protecting the
elements and components of the environment from pollution and shall endeavour to execute

agreemerst concerning environment matt&fé

There exists, therefore, a need to incor j
to ensure that it is applied correctly and promptly. In this regard, there are two crucial points
that must be clarified: first, theonstitutional authorities which have the power to ratify
international treaties and second, and the legal status of international treaties in the Iraqi
jurisdiction.

In conclusion, the status of international environmental treaties in relation to Iraqi
environmental law remains unclear. To compound matters, there is no rule provided by the
Iragi Constitution or the Iraqi Court of Cassation concerning the legal status of international
environmental treaties and whether or not they should be automatiocaiidered as a part

of domestic law and consequently should prevail over conflicting domestic legislation.

2" Al-Sharari, Salelin 320) 16.
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3.5. Conclusion

The purpose of this chapter was to pres:c

framework for the protection of the environment from air pollution.

Iragi laws on environmental protection from air pollution overlap and sometimes
conflict when dealing withrevironmental violations. The result is confusion over which law
applies, and delay in sentencing. In addition, the fines laid down in the laws are, for the most
part, inadequate with regard to the seriousness of the offenses and fail to fulfil theiepurpos
of keeping violators from committing environmental offences. Environmental polluters pay
their fines without argument and without great loss.

A challenge that hinders enforcement of the Environmental Protection Law is the
jurisdictional overlap with othelraqgi Laws that also deal with environmental issues and that
set down conflicting punishments. For example, Articles 32, 33 and 34 of the Law to Protect
and Improve the Environment in lrag No. 27 of 2009, stipulates that violation of the
provision relatng to environmental pollution the fine must not be less than 1 million or more
than 10 million Dinars. The violator must also pay compensation and remove the violation.
On the other hand, the Public Health Law No. 89 of 1981 Article 96 sets a maximuiar fine
environmental damage of 250,000 Dinars, and does not make the violator pay compensation.

It is worth mentioning here that Article 104 of this law states that:

Any legal provision contrary to the provisions of this law shall not be applied
within the scope of its objectives, which means that it is up to the Courts to decide on the
adequate punishment.

Environmental crime has not been determined or consolidated into a single law but is
found in a range of separate pieces of legislation. Some of the most frequently used criminal

sanctions are found in the Law on the Protection and Improvement of the ritngig
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No.27 of 2009 and of the Iragi Penal Code No. 111 of 1969, legislation differ in their
stringency and level of enforcement between different types of crimes with indeterminate.

The Penalties set out i n | raqodicieit iow of t
keep pace with the rate of urban and industrial development or with increasing violations, in
addition to which Iraq | acks suppressive en\
be more assertive concerning crimes that affect bothntvieobement and public health.

According to Iraq legislan, the fines imposed on the polluters have a criminal or
administrative nature. That said, the fines dictated by these laws are not sufficient to deter
polluters and are unlikely to create econommicentives to adopt environmentally friendly
practice. Instead, their triviality may encourage polluters to continue to pollute, as the amount
of the fine for an environmental offence may be considerably less than the cost of reducing or
eliminating the avironmentally harmful activityThe imprisonment as well as dictated by
these laws are not sufficient to deter polluters.

Environmental crime has not been determined or consolidated into a single law but is
found in a range of separate pieces of legmtatSome of the most frequently used criminal
sanctions are found in Law on the Protection and Improvement of the Environment, No. 27 of
2009 and in the Iragi Penal Code No. 111 of 1969, yet these two pieces of legislation differ in
their stringency and el of enforcement between different types of crimes with
indeterminate.

The Iragi government also has an obligation in terms of international law to protect
the environment. This obligation arises from Law No. 7/2008 on Accession to the United
Nations Franework Convention on Climate Change as well as from the various treaties and
conventions which strive to protect the environment and to which Iraq is a signatory.

Although environmental protection is legally the task of the Ministry of Environment,

thereremains ambiguity among different government bodies about responsibilities and duties
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concerning environmental protection. Mostly this is because of the duality, overlap and
contradiction in Iragi laws, creating confusion in handling issues and probl&atedr® the
environment.

A number of institutions have overlapping jurisdictions and conflicting mandates,
fragmenting the capacity to respond. Existing laws fail to assign the federal, governorate or
district level responsible for effectively respondiogpollution, while a number of laws refer

to institutions that no longer exist.
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CHAPTER FOUR
TYPES OF ENFORCEMENT OF PENALTIES OF AIR
POLLUTION UNDER IRAQI ENVIRONMENTAL AND NON -
ENVIRONMENTAL LAWS

4.1. Introduction

Despite the rhetorisurrounding damage to the environment, the literature reveals that
offenders are generally treated with leniency by the law courts gldBallyany authors
attribute such leniency to the fact that the real effects of environmental crimes are poorly
understod. Environmental crimes receive less attention than other classes of crime such as
drug crimes or sexual offenc&s. This indicates that court actors (i.e., prosecutors and
judges) are less knowledgeable about the nature and extent of the damage caused by
environmental crimes and consequently, are more likely to err on the side of leniency in
dealing with such crime®°

The perception in Iraq is that, penalties are inadequate, which, if true, veruéte
undermine these goal¥The purpose of this chaptds to assess, first, whether this
perception is correct.

Following that assessment, the chapter focuses on the penalties which companies and

their codefendants incur for infringements of environmental laws. This includes a survey of

“%0' Hear Mi chael the\Nsreen@olae Offereler:cAumispment, Culpability, and Environmental
Cri med (D@raMdof Crithibal Law & Criminolog¥33 GenevraRichardson Ogus Anthony, and
Burrows Paul. "Policing pollution: a study of regulation and enforcemBntiting poliuion: a study of
regulation and enforcementlarendon Press, (198283-298.

42 Avi Brisman,. "The violence of silence: some reflections on access to information, public participation in
decisionmaking, and access to justice in matters concerning theoenwent."Crime, Law and Social
Change59, no. 3 (2013): 29303.

“3%%oshua @ochran, andother$. Court sentencing patterns for environm
punishment?.Journal of Quantitative Criminolog$4, no. 1 (2018): 3B6; ReeceWalters, and Westerhuis
Diane Solomon. "Green crime and the role of environmental co@tigrie, Law and Social Chand®, no. 3
(2013): 279290.

31 Hamid Abdul, Talal Salma, and Abdul Hadi Sarmed Reyad. "The Effectiveness of Environmental
Legislaton Inrag."Al-Hiqoug Al-Mustansyriah Universit$, no. 21 (2013): 12239.
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the full range ofpenalties which are available for the enforcement of these laws in order to
assess their impacts or deterrent effétts

Underlying this analysis is the conviction that infringements of environmental laws
are serious matters calling for appropriate retifeusanctions and deterrent$his will help
to understand whether the penalties for contravention of environmental legislation sufficient
to meet these goals or not. There is no information in Iraq of penalties that have been
imposed by the Courts, bumformation that there is, supported by anecdotal evidence,
suggests that penalties (fines) imposed have been on the low side. There are no reported cases
dealing with sentences of imprisonment (other than as an alternative to a fine) for
environmental dénces. Attempts at obtaining information and statistics relating to
convictions and sentences imposed in Iraq for environmental offences have proved largely
fruitless, hence the rather vague comments made about actual sentencing practices in Irag.

For ths reason, it will be useful to consider alternative penalties, those already in
existence in developed countries and then those sentencing practices that are not currently
provided for by our law, for both individual and corporate offenders.

Some attentio is also given to the rules governing the imposition of various penalties
and covers situations such as causing pollution without a licence or breaches of licence
conditions. A range of sanctions is available to authorities including the issuance ofgsarni
imposition of financial penalties, revocation of licence and closure of the offending plant and
the confiscation of assets. The state also has other sanctions available which include time
restraints within which the offending activity must be corrécig ultimately, the seizure of
assets or complete closure of the offending company.

Environmental crime penalties have not been determined or consolidated into a single

law but is found in a range of separate pieces of legislation. Some of the moshtieqaed

32 pid.
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criminal sanctions are found in Law on the Protection and Improvement of the Environment,
No. 27 of 2009 and in the Iraqi Penal Code No. 111 of 1969, yet these two pieces of
legislation differ in their stringency and level of enforcement betwdiffarent types of
crimes with indeterminate. In addition, some of the civil and administrative sanctions are
found in Law No. 89 of 1981 on Public Health as amended, Oil and Gas Law of 2007 or 2011
and Civil Law No. 40 of 195.

Types of criminal penaltiesine and imprisonment for continuing offendee and
imprisonment equivalent to the valueprisonmentforfeiture,community service, adverse
publicity and conviction Types of civil penalties include compensation order, reparation
order and redredscilitation. Types of administrative penalties include revocation of licence
or permit, fines, forfeiture, managerial intervention, equity fines, prohibition of
indemnification of corporate officers, disqualification from government contracts and

prohibiton of the further development

4.2. Penalties provided and applied in Iragi environmental laws

The 6defaul té penalties usual ly provi de
imprisonment. These penalties will be discussed here but also other penaltiesethat
provided by environmental and nenvironmental legislation. These alternative penalties are
usually supplementary to the primary penalty of fine or imprisonment, as is indicated

below:*

4.2.1 Fine and imprisonment for continuing offence

A useful prwision is one which provides for the imposition of a specified fine per

month and imprisonment if the offence continues. This would give the offender ample

“33A1-Fil Ali (n409) 110
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incentive to put a stop to the contravention as soon as po$Sifleis device is used in
Article 33 of the Law on the Protection and Improvement of the Environment No. 27 of
2009%
2. In line with the regulations mentioned in paragraph 1 of this article, the Minister, or
someone that he may delegate (but holding no less a rank than General Manager) can
impose a fine of no less than 1 million diffdtsThe fine shall not exceed 10 figh dinars
and may be renewed each month until the infraction specified in this law no longer exists, as
well as other notifications or announcements that have been issued in this respect.
Article 34, provides the option of imprisonment in the absence of redress:
2. Punitive measures will be doubled for each repeat offéhce.
In addition, the Article 990of Law No. 89 of 1981 on Public Health as amended:
1. Without prejudice of any severe psinment forenamed in other laws, the dissenting of
the rules of this law, regulations and instructions issued according to it, is punishable by
imprisonment for a period not less than one month and no more than two years, and in case
of repeated violationhe shall be subject to imprisonment and withdraw the licence

permanently’*®

4.2.2 Compensation order

Statutes often provide for a criminal court, having convicted the accused, to have the
power to enquire into loss or harm suffered by the victim adder compensation.
The advantage of this is that it obviates the need for a second civil trial aimed at

compensatiofi**

434A1-Budairi Ismail and Ibrahim Hawr@ 4) 89

“Abid (n 21) art33(2)

43¢ Approximately GB £594

37 |bid (n 21) art34 (2)

Y b garr HeF 1 © AuRE FOLe kyJl FAFRRX p8j [Article 99(1) of the Public Health Law No 89 of 1981

as amended; translated from Arabic to English by the author]

“39A1-Budairi Ismail and Ibrahim Hawr@n 4)92-93:.w T f b § rtCGF KDy x@ kiF T HIFR200FDh 7, W gy HEPRGOF
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In the environmental context, probably the most important provision in this regard is
section 32(1) of the Law on the Protection andrimepment of the Environment No. 27 of
2009.

The provisions read as follows:
Individuals are personally responsible for their actions, negligence or shortcomings in the
conduct of tasks falling within their care, as well as for monitoring or controllieg th
personnel. This includes naompliance with or violations of the laws, regulations and
notifications relating to environmental damage. Shall be obligated to pay compensations,
remove the damage within a suitable period and return the situationconitliions prior to
the damage happened by his own methods and within the timeframe indicated by the

Ministry.

Article 24 of the Oil and Gas Law of 2011stipulates that:
First: License Holders shall in managing Petroleum Operations comply wifihiltheing:
j. Compensate those affected by the Petroleum Operations activities in accordance with
the law?*
Article 31of the Oil and Gas Law of 2007:
In addition to carrying out their Operations in accordance with Good Oil Field Practices,
INOC [Irag National Oil Company] and other holdefsExploration and Production rights
shall conduct Petroleum Operations in accordance with environmental andupkieable

legislation of Iraq to prevent pollution of air, lands and waters. They shall also conduct

[Al-GammalSamir, Legal Protectioof the Environment, Dar ANahda AlArabiya,Cairo (2007)215translated

from Arabic to English by the authoiffpr instance the Egyptian Environmental Law did not establish a special
system to compensate fenvironmental damage, but only to apply the general rules of civil liability and
international agreements, as mentioned above, to redress traditional and environmental damage caused by
various pollution incidents. It also states that "the protectioneoftjuatic environment from pollution shall be

aimed at achieving the following purposes ... (d) compensation for damage to any natural or legal person caused
by pollution of the aquatic environment approved It i S
compensation for the environmental damage resulting from violating the provisions of this law as a civil penalty
through the application of the general rules contained in international laws and conventions.

440 W b 2420 HDH. F OF KB KOR MO HATicle 24 of the Oil and Gas Law of 2011; translated frénabic to

English by the author]

166



Petroleum Operations to comply with the environmental management standards of the ISO
14000 series, as amendéd general, they shall carry out Petrate@perations in order to:
9) Provide compensation for damages to State and private property in accordance with the
applicable laws and regulatiof{s.
According toArticle 202 of the Civil Law No 40 of 1951
Every act which is injurious to persons, suchmagder, wounding, assault or any other kind
of inflicting injury, entails payment of damage by the perpetfétor.
Article 204 of the Civil Law No 40 of 1951:
Every assault which causes other than the injuries mentioned in the preceding Articles
entails pgment of compensatioi®
Article 19 of the Regulation No. 4 of 2012 for the Protection of Ambient Air Quality
provides that:
The owner of the source of pollution polluting the air shall bear the cost of damage to the
environment and health and its remoaatl compensation of the injured party if it is proved
that the contamination exceeded its linfffs.

Such provisions are important in that they are aimed (at least in part) at the remediation of

environmental damad@® which is in keeping with the general aims of environmental'f4w.

41 0il and Gas Law of 200%rt 31

42The Civil LawNo 40 of 195]art 216

“bid, art 204

“44the Regulation No. 4 of 2012 for the Protection of Ambient Air Quality, art 19

5 With regard to the application of this penalty in the Iragi Environmental Protection Law No.27 of 2009, it
states that "any person who is caused by his own act any harengowinonment shall be compensated ..."

In this text, we can say that the damage caused by environmental pollution has a special effect, so the Iraqi
legislator should have given the issue of compensation more attention by subjecting them to spethat rules

are broader and more comprehensive than the above mentioned text.

*® The Egyptian Environmental Law also states that compensation includes restoring the case to its previous
state before the damage, it st at sultingtfrdmapbliutioniMrecidemts ¢ o mp e
resulting from violation of the provisions of the laws as well as international conventions to which the Egypt is
part of, or from accidents involving pollution from toxic substances and other harmful substances, @npollut

ship accidents, collisions or accidents during shipment or unloading, or any other incidents. Compensation
includes reparation for conventional and environmental damages and the cost of restoring the environment. It
also states that "the penalty shadl imprisonment and fine ... with the offender's obligation to pay the expenses

of removing the effects of the violation in accordance with what is determined by the authorities responsible for
the removal of anyone who violates the provisions of Ar{isle/ B) of this law.
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A pertinent example is the Environmental Law of the Emirates which permits for civil
liability in the event of environmental damage and asserts the rights of affected parties to
claim compenation even if the pollution is primarily affecting only the environment itself
Article 71 of the Emirat&nvironmental Law states that:

Any person who, intentionally or by way of negligence causes damage to the environment or
others as a result of vidglan of the provisions stated in this Law or the orders or resolutions
issued for its enforcement, shall be held responsible for all the costs of treatment or removal of
such damages and any compensation incurred as a*fésult

Moreover, Artide 72 went orto provide that:
The compensation for the environmental damage referred to under article (71) of this Law,
shall include the damages which affect the environment in such a way that prevents or reduces
temporary or permanent lawful use or damage®tomomic and aesthetic value as well as the

cost of the environmental rehabilitatid#
In a case where, following an assessment of environmental impact, a licence
application is rejected, there is no notification of an appeal process but simply a natificat
of the decision and the grounds for denying the granting of the licence. In contrast, Jordanian

law grants the applicant the right to appeal against the deéfSion

*7|n the UAE, the environmental law committed the violator to pay all costs necessary to remove the effects of

the violation. In which case it is stated that "the judicial control officers shall have the right to receive immediate
anmounts temporarily under the account of the enforcement of the fine or compensation ... plus all the expenses
and compensation determined by the competent authorities in agreement with the Ministry to remove the effects
of the violation ..." In another texit states that "anyone who causes or neglects to cause damage to the
environment ... shall be liable for all costs necessary to remedy or remove such damage ...".

“® The Federal Constitution of the United Arab Emirates for the year 1971, Available iistErsg|
http://www.uaecabinet.ae/English/lUAEGovernment/Pages/Constitution of UAE.aspx

449 AbdelnaserHayajneh. "Legal Protection for the Environment in Jordan andUtieed Arab Emirates:
Compar at i vBrtisiododrralioffHenanities and Soci@tienced, no. 2 (2012): 730.
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4.2.3 Reparation order

Similar to the order for compensation discussed abmargainly as far as the aims are
concerned, but using a slightly different method, is what can be called a reparatichi’order.

Instead of a court ordering the convicted person to pay monetary compensation, this
order requires the individual to carry out treparations himself or herself. This device is
used in the Law on the Protection and Improvement of the Environment, No. 27 of 2009, in
conjunction with an order for compensation provision in the case of default of the reparation
order.

A good way of preiding for this type of device is to link it to the power of the
authorities concerned to take the necessary steps in default of the offender and then to claim
the costs.

Article 32 of the Law on the Protection and Improvement of the Environment, No.22D9f
refers to the responsibility of individuals who cause environmental damage to repair this
damage, as described in Article 32:

1. Individuals are personally responsible for their actions, negligence or shortcomings sub
gradients who are under his pices, supervision, as well as for monitoring or controlling
their personnel. This includes nroompliance with or violations of the laws, regulations and
notifications relating to environmental damage. Shall be obligated to pay compensations,
remove the dmage within a suitable period and return the situation to the conditions prior to
the damage happened by his own methods and within the timeframe indicated by the
Ministry.*>!

Article 32 of the Law on the Protection and Improvement of the Environment,/Nad.ZD09

provides that,

“50A1 -Budairi Ismail andIbrahim Hawra (n 4)92-93; Al-GammalSamir(n 439) 215
**Ubid (n 21) art32 (1)
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2. In the case of negligence and shortcoming or the unwillingness to abide with what has
been stated in clause one of this Article, the Ministry will take all necessary steps and
measures to ensure that the damage is repairedheamevironment returned to its previous
state. Administrative costs will be added to the costs of the above on th&basis.
Article 19 of the Regulation No. 4 of 2012 for the Protection of Ambient Air Quality
provides that:
The owner of the source of pdilon polluting the air shall bear the cost of damage to the
environment and health and its removal and compensation of the injured party if it is proved
that the contamination exceeded its limifs.
Failure to comply with such an order entitles the authanitquestion to take the necessary
steps itself and to recover the costs from the defaulting party.
The reparation order is an effective measure for the same reasons given in favour of
the compensation order above. It could well be combined with a coatmemnsrder by the
provision of a reparation order that has to be complied with within a specified time, failing

which a compensation order would take effect.

4.2.4 Fine and imprisonment equivalent to value

This device is currently used only in the Law ilne Protection and Improvement of
the Environment, No. 27 of 2009
Article 34, provides that:
2. Punitive measures will be doubled for each repeat offence.

This measure is an important deterrent in cases involving crime motivated by profits.

“*Abid (n 21) art32(2)

“>3The Regulation No. 4 of 2012 for the Protection of Ambient Air Quadity19

454 Al-Budairi Ismail and Ibrahim Hawrén 4) 92-93; QabasAbaad "Financial Legislation and Environmental
Protection."Alrafidain of Law Mosul Universityno45 (2010): 19220.
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4.2.5Imprisonment

Imprisonment is a particularly useful sanction in the case of impecunious offéridiers.
terms of the Article 34 Law on the Protection and Improvement of the Environment, No. 27
of 2009 provides:

1. If no redress has taken place, the fim@n@enalty shall be more severe. As stipulated in
this law, as well as regulations of this law, notices or announcements, infractions will be
punished with an arrest for a period of no less than 3 months or by a fine of no less than 1

million dinars, whit shall not exceed the sum of 20 million dinars or the total of the two

penalties™®

In this Article that the Iraqi legislator made the penalty of imprisonment inclusive of all
environmental crimes resulting from violation of the provisions of Law No. P&/2dthout

taking account of seriousness of the crime and the resulting damage. It would be preferable to
stipulate which provisions of this law shall be punishable by imprisonfiefttis the view

of this author that the environmental protection laws should include provisions that adopt a
range of penalties in proportion to the importance of the interest on which these crimes

constitute an assauft®

*5*SusanHedman "Expressive functions of criminal sanctions in environmental |&e8. WashL. Rev.59

(1990): 889AI-Fil Ali (n409)

“C|bid (n 21) art34 (1)

>’ Some Environmental legislation that pointed the prison sentence as a penalty for the commission of crimes of
environmental pollution has been mentioned in the Egyptian constitutitich established this penalty for
serious crimes related to dangerous substances, waste and radioactive materials, Anyone who contravenes the
provisions of Articles 29/32/47 of this Law shall be punished by imprisonment for a period not less than five
yeas. In another text, the Egyptian legislator stressed the existence of an aggravated circumstance: "Any person
who intentionally commits an act contrary to the provisions of this law shall be punished by imprisonment for a
period of no more than ten yeafgound that a person has suffered a permanent disability which is impossible

to acquit. The penalty shall be imprisonment if three or more persons are suffered a permanent disability as a
result.

As for the UAE environmental legislation, it also appmrb¥le prison sentence for serious crimes related to the
pollution of the marine environment with hazardous and harmful substances, and stressed them in case of
violation of handling of nuclear materials and (Any person who contravenes the provisionsictésArt
26/27/31/62 section 1/6&ection 3 of this law shall be punished by imprisonment and a fine. Any person who
contravenes the provisions of Article 26ection 2 of this Law)

% In Egypt, the environmental legislator imposed the penalty of imprisanineseveral articles and in
different ways, including that (A penalty of imprisonment for a period of not less than one year and a fine shall
be imposed ... or one of those two penalties shall be imposed on whom violated Article 31 (30) 33 (161). In
anotter article, it has mentioned that (the penalty shall be imprisonment and a fine ... or one of these two
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